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Constitutional Tax Apportionment 
and Uniformity Requirements 


By WALTER E. BarToN* 


N A previous issue of this magazine’ it was 
pointed out that the Federal taxing power is 
unlimited with the following exceptions: 

(1) Articles exported from any state may not be 
taxed; (2) the salaries of the President and Federal 
judges may not be diminished by an income tax; 
(3) the agencies and instrumentalities of the states 
when exercised in a governmental capacity may not 
be taxed; and (4) all taxes must be laid and col- 
lected to pay the debts and 
provide for the common de- 
fense and general welfare of 
the United States. 


It might have been stated 
also that the Federal Gov- 
ernment may not circumvent 
any of the express or implied 
prohibitions of the Constitu- 
tion under the guise of the 
taxing power. For instance, 
the Congress cannot lay’ an 
excise tax on the income 
from child labor, which has 
for its purpose the prohibi- 
tion of child labor, because 
the regulation of child labor 
is within the exclusive prov- 
ince of the respective states.” 

Although the power to tax 
is plenary with the above ex- 
ceptions, it must be exercised in the manner pre- 
scribed by the Constitution. 

Article 1, Section 2, Clause 3, of the Constitution 
provides that: 

Representatives and direct taxes shall be apportioned among 


the several states which may be included within this Union, 
according to their respective numbers. 


tutional Law. 


the field may be. 


guarantees. 


power. 


*Of the Washington, D. C., Bar, Co-Author of Barton and 
Browning's “Federal Income and Estate Tax Laws, Correlated and 
Annotated.” 

1 October, 1924. 


2 Bailey v. Drexel Furniture Co., 259 U. S. 20. 


BROAD and fertile field for taxation 
folly is left to our solons by the Con- 
stitution of the United States, according to 
the view of an eminent authority on Consti- 
If that is literally true, it is 
important to know just how broad and fertile 


Another angle of interest in the taxation 
restrictions of the Constitution arises from an 
increasing tendency to assume that because one 
has personal objections to a given form of tax 
or a feature of its administration that there 


This is the second of a series of articles by 
Mr. Barton on the scope of the Federal taxing 
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The same idea is expressed negatively in Article 1, 
Section 9, Clause 4, which reads: 
No capitation or other direct tax shall be laid unless in 


proportion to the census or enumeration hereinbefore directed 
to be taken. 


Another prescription is found in Article 1, Sec- 
tion 8, Clause 1: 

The Congress shall have power to lay and collect taxes, 
duties, imposts and excises, * * * but all duties, imposts 
and excises shall be uniform throughout the United States. 

The constitutional rule, 
therefore, is that direct taxes 
shall be laid in proportion to 
the census or enumeration, 
and duties, imposts and ex- 
cises, uniformly throughout 
the United States. It is be- 
lieved that these principles 
may be understood more 
clearly if the method of lay- 
ing the tax be discussed first 
reserving for the next article 
discussion of the distinction 
between direct taxes, on the 
hand, and 


one duties, im- 
must, therefore, be a violation of constitutional posts and excises, on the 
other. 


The first direct tax was 
imposed by the Act of July 
14, 1798. Two million dol- 
lars were apportioned among 
the several states in propor- 
tion to the last decennial census or enumeration. 

The tax was levied at a certain rate on dwelling 
houses according to value, on slaves within certain 
ages, and the balance of the quota was laid on lands. 
The valuations of these articles were determined 
according to the Act of July 9, 1798, which also 
provided the machinery for the collection of the tax. 

The Act of July 9, 1798, divided the states into 





31 Stat. L. 597. 
41 Stat. L. 580. 
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divisions and provided for a commissioner for each 
division. The commissioners of the various divisions 
in the respective states constituted a board, which 
had authority to divide the state into districts and 
appoint one freeholder for each district as assessor 
to enumerate and evaluate the articles taxed. This 
board also had authority to apportion the tax among 
the various districts which Congress had appor- 
tioned to the state. 


Dwellings above the value of one hundred dollars, 
with the out-houses thereto appertaining and the 
lot on which erected, not exceeding two acres, and 
all lands exclusive of those included with the dwell- 
ings were to be listed and appraised; and slaves, 
whether negroes, mulattoes or mestigues, above the 
age of twelve and under the age of fifty, except such 
as from fixed infirmity or bodily disability were in- 
capable of bodily labor, were to be listed and taxed 
at fifty cents per head. 


Every individual was required to make on or 
before October 1 separate lists of the above three 
classes of property owned by him, and deliver said 
lists to the assessor of the district to which he be- 
longed. The lists were to specify in respect to dwell- 
ing houses, their situation and dimensions or area, 
their number of stories, the number and dimensions 
of their windows, the material whereof they were 
built, whether wood, brick or stone, the number, 
description and dimensions of the out-houses apper- 
taining to them, and the names of the owners or 
occupants; in respect to lands, the quantity of each 
separate tract or lot, the number, description and 
dimensions of all wharves and buildings thereon, 
except dwelling houses above the value of one hun- 
dred dollars and the out-houses appertaining thereto, 
the names of the owners or occupants and the 
quantity of land which such owners or occupants 
might claim as exempt under the Act; and in respect 
to slaves, the number above the age of twelve and 
under the age of fifty, owned or possessed or under 


the care of such persons, with the names of such 
persons. 


Tax Lists Made Public 


The Act provided further that after the valuations 
were completed by the assessors they should post 
public notifications in four places in the district, 
stating where the lists, valuations and enumerations 
might be seen and examined, and during fifteen 
days thereafter they were required to hear and 
determine appeals from said listings and valuations. 
It was also their duty within fifteen days after post- 
ing said notifications to submit the proceedings, 
lists, enumerations, and valuations to the inspection 
of any and all persons who should apply for that 
purpose. This is particularly interesting in view 
of the recent controversy over the inspection of in- 
come tax returns. 


After the expiration of the fifteen days, the 
assessors were required to submit certified copies 
of the lists and abstracts of the proceedings on 
valuations to the Board of Commissioners, which 
had the authority to revise the valuations. After 
the revisions, if any, were made, the Board was 
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required to transmit the lists and abstracts of pro- 
ceedings to the Secretary of the Treasury. 


A supervisor was appointed for each district, who 
had authority to appoint surveyors and collectors. 
The duties of the surveyors were to preserve the 
records of lists, valuations and enumerations, keep 
records of transfers of property, new dwellings, fires, 
etc. The supervisors made assessments and the 
collectors collected the tax, with authority to en- 
force by distraint, if necessary. 


The second direct tax was laid by the Act of Au- 
gust 2, 1813,° which provided for an aggregate tax 
of $3,000,000, and apportioned the same among the 
several states in proportion to the last decennial 
census or enumeration. This act went into greater 
detail than the Act of July 14, 1798, in that it appor- 
tioned the tax among the counties of the respective 
states in specific amounts. The tax was laid “on 
the value of all lands, lots of ground with their im- 
provements, dwellings houses, and slaves, which 
said articles subject to taxation shall be enumerated 
and valued by the respective assessors at the rate 
each of them is worth in money.” 


The Act of July 14, 1798, laid the tax on the 
owners of the articles taxed. The Act of August 2, 
1813, did likewise, but it contained a new provision 
to the effect that the respective states might pay the 
quota apportioned to such states—if paid before 
February 10, at a discount of fifteen per cent (15%), 
if before May 1, at a discount of ten per cent (10%). 
This provision was also contained in the Acts of 


January 9, 1815, and August 5, 1861, referred to 
later. 


The machinery for the assessment and collection 
of the tax imposed by the Act of August 2, 1813, 
was provided by the Act of July 22, 1813.° This act 
was very similar to the Act of July 9, 1798, referred 
to above. 


The third direct tax was laid by the Act of Jan- 
uary 9, 1815,’ in the sum of $6,000,000. This tax was 
“laid on the value of the lands and lots of ground, 
with improvements, dwelling houses, and slaves.” 

The fourth direct tax laid by the Federal Gov- 
ernment was levied by the Act of August 5, 1861, 
in the amount of $20,000,000. This tax was levied 
“on the value of all lands and lots of ground with 
their improvements, and dwelling houses.” This 
was the last direct tax enacted by the Federal Gov- 
ernment which was apportioned among the several 
states pursuant to the constitution. 


The constitutional requirement that direct taxes 
shall be laid in proportion to the census or enumera- 
tion of the several states is inequitable in that it is 
based on population and not on the value of the 
articles taxed. For instance, in the foregoing laws, 
the tax was laid on dwelling houses and land. A 
certain amount of tax was required to be collected 
in each state from the owners of the dwelling houses 


53 Stat. L. 53. 
63 Stat. L. 22. 
73 Stat. L. 164. 
812 Stat. L. 292. 


(Continued on page 196) 
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Provisions of The State Income 
Tax Laws—A Summary 


By E. E. Witte* 


ne Wisconsin, in 1911, passed the first of the 


modern state income tax laws, the following 
states have enacted income tax laws: Alabama, 
1919; Arkansas, 1923; Delaware, 1917; Massa- 


eT ee income tax, 1916, corporation in- 
come tax, 1919; Mississippi, 1912;? Missouri, 1917; 
New Hampshire, 1923; New Mexico, 1919—repealed 
1921; North Carolina, 1921 ;* North Dakota, 1919; 
Oklahoma, 1917; Oregon, 1923—repealed by an 
initiative measure, general election, 1924; South 
Carolina, 1922; Virginia—old type income tax law; 
1843, modern corporation income tax law, 1916; 
modern personal income tax law, 1918. 


In addition to these states, the following states 
have enacted what amounts to corporation income 
taxes (franchise taxes levied on basis of net in- 
come): Connecticut, 1915; Montana, 1917; West 
Virginia, 1915—repealed 1923. 

The states having income tax laws now in force 
and their general scope follow: 


(a) Combined personal and corporation in- 
come tax laws: Mississippi, Missouri, North 
Carolina, North Dakota, South Carolina, Vir- 
ginia, Wisconsin. 

(b) Personal income tax laws and distinct 
corporation income tax laws: Massachusetts, 
New York. 

(c) Personal income tax laws, but no corpo- 
ration income tax: Arkansas, Delaware, New 
Hampshire, Oklahoma. 

(d) Corporations taxed on income basis, but 
no personal income tax: Connecticut and Mon- 
tana. 


II. CITATIONS TO STATE INCOME TAX 
LAWS STILL IN FORCE 


Arkansas—Laws 1923, Act No. 345. 


Connecticut (corporation income tax)—Gen. Stat. 
1918, ch. 73; amended by Laws 1919, c. 267; Laws 
1921, c. 382; Laws 1923, chs. 212, 272. 

Delaware—‘“State Income Tax Laws, 
sued by State School Tax Department. 

Massachusetts—‘General Laws Relating to Tax- 
ation, Revised to Nov. 1, 1923,” issued by the Com- 
misssioner of Corporations and Taxation, pp. 80-97 ; 
108-15. 

Mississippi—Laws 1924, ch. 132 

Missouri—Rev. Stat. 1919, secs. 13106-13136, 
missioner of Corporations and Taxation, pp. 80-97 ; 


187- 191, 


*C hief, Wisconsin Legislative Reference Library, Madison, Wis. 
Compilation made as of April 15, 1925. 

1 Tleld unconstitutional 1920. 

2 Held uneonstitutional by a state circuit court in March, 
(Case to be appealed.) 

%’ Had an old type income 


1923,” is- 


1925. 


tax law ever since 1849. 
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Montana (corporation income tax)—Rev. Codes 
1921, secs. 2296-2304, amended by Laws 1923, c. 146. 

New Hampshire—Laws 1923, ch. 65. 

New York—Laws 1919, ch. 637, amended by Laws 
1921, chs. 214, 267, 477, 573 and 625; Laws 1922, 
chs. 107 and 425; Laws 1923, chs. 135, 547, 897, and 
by Laws 1924, chs. 24 and 54. 

North Carolina—Laws 1921, ch. 34. 

North Dakota—Laws 1923, ch. 312. 

Oklahoma—Laws 1921, ch. 44. 

South Carolina—Laws 1922, p. 896, 
by Laws 1924, p. 1173. 

Virginia— Laws Extra Session 
amended by Laws 1922, ch. 
ch. 265; 

Wisconsin—Statutes 1923, secs. 71.01-71.24, as 


amended by Bill 1225 passed by Legislature, April, 
1925 


as amended 


1919, ch. 43, 
463, and Laws 1924, 


III. PERSONAL INCOME TAXABLE 


1. General statement. 


Arkansas taxes gross income; all other states net 
income. Massachusetts and New Hampshire tax 
only certain kinds of income; while other states tax 
income from all sources with the exceptions noted 
below. Massachusetts taxes income from annuities 
(excluding firemen’s and policemen’s pensions), in- 
terest from bonds and notes (excluding interest on 
deposits in Massachusetts and New Hampshire 
savings banks), dividends from foreign corporations 
which are not taxed under the Massachusetts cor- 
poration tax law and from transferable shares in 
partnerships and trusts dealing in intangibles, and 
from professions, employments, trade or business. 
New Hampshire taxes only income from intangibles 
(excluding interest from Governmental securities 
and interest on deposits in savings banks and build- 
ing and loan associations in New Hampshire and 
in other states, if these states pursue the same 
policy). 


2. Sources of income not taxable.* 


The personal income tax laws which apply to in- 
come from all sources make a great variety of ex- 
ceptions, some of the more important of which are 
the following: 


Federal salaries—AIll states. 


Income from bonds of the United States (includ- 
ing, in most states, Federal farm loan bonds) and 
of the state levying the tax and its political subdi- 
vision—All states (North Carolina does not exempt 
income from municipal bonds). 


tSee also next sub-section, “Exemption of Dividends.” 
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Gifts and inheritances—All states (Virginia limits 
exempt gifts to $1,000). 

Bank dividends—All states. 

Receipts from life insurance policies and endow- 
ment and annuity contracts—Arkansas, Delaware, 
Mississippi, Missouri, New York, North Carolina, 
North Dakota, Virginia, Wisconsin. (In Wisconsin 
in case of policies paid during the lifetime of the 
insured, the amount received above the premiums 
paid is taxable.) 

Workmen’s compensation and damages for per- 
sonal injuries—Arkansas, Delaware, Mississippi, 
New York, North Carolina, North Dakota, Virginia, 
Wisconsin. 

Payments under health and accident insurance 
policies—Arkansas, Mississippi, New York, North 
Carolina, North Dakota, Virginia. 

Governmental pensions— South Carolina, Vir- 
ginia, Wisconsin. 

Soldiers’ insurance and disability allowances— 
Arkansas, New York, South Carolina. 

Specified salaries—Missouri (certain public offi- 
cials), New York (from religious, charitable and 
patriotic organizations), South Carolina (by ex- 
service men from American Legion). 

Stock dividends — Massachusetts, New Hamp- 
shire, Virginia. 





3. Exemption of dividends. 


Dividends from corporations which have paid an 
income tax on their earnings are exempt from tax- 
ation to the stockholders in Massachusetts, Missis- 
sippi, Missouri, North Carolina, North Dakota, Vir- 
ginia, and Wisconsin. 


New York, on the other hand, taxes dividends on 
the same basis as income from other sources, except 
in the case of certain small “family” corporations. 


South Carolina follows the Federal law in exempt- 
ing dividends from the normal income tax, but not 
from the surtaxes on higher incomes. 


4. Taxation of nonresidents. 


(a) Nonresidents not taxed: Delaware, Massa- 
chusetts, New Hampshire, North Dakota. 

(b) Nonresidents taxed upon income derived 
within the state: Arkansas, Mississippi, Missouri, 
Oklahoma, South Carolina, Virginia, Wisconsin. 

(c) Nonresidents taxed upon income derived 
within the state, but double taxation avoided by 
crediting them with income taxes paid on this in- 
come to the state of their residence, provided such 
state allows a similar credit: New York, North 
Carolina, South Carolina. 


5. Taxation of residents on income from sources outside 
the state. 


(a) Residents not taxed on income derived from 
sources outside the state: Arkansas and South 
Carolina. 

(b) Residents taxed upon entire taxable income 
whether from within or without the state: Dela- 
ware, Massachusetts, Mississippi, New Hampshire, 
New York, North Dakota, Oklahoma, and Virginia. 

(c) Residents taxed upon most but not all in- 


come derived from sources outside of the State of 
Wisconsin. 
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(d) Residents taxed upon entire income from 
sources outside of the state, but allowed as a credit 
income taxes paid to another state on all or part 
of this income: Missouri and North Carolina. 


IV. CORPORATION INCOME TAXABLE 


1. Classes of corporations subject to tax. 


The corporation income tax laws of the several 
states all apply to all corporations and associations 
with stated exceptions. These exceptions vary con- 
siderably but in the main fall into two groups: (1) 
Corporations which are subject to special taxes in 
lieu of income and general property taxes; and (2) 
Corporations not conducted for private profit or for 
purposes which it is the policy of the state to en- 
courage. 

In the first group of exceptions, the most common 
are insurance companies, banks and trust companies, 
and public service corporations. 


In the second group there is greater variation. In 
practically all of the states having a corporation in- 
come tax (or a corporation tax measured by net 
income), religious, educational, benevolent and 
scientific associations not conducted for profit are 
exempted, as are agricultural and horticultural asso- 
ciations. To this list most of the states add cemetery 
associations and labor unions; and about half of 
them, also, civic leagues and boards of trade and 
clubs organized for recreational purposes. Wiscon- 
sin goes further and in general terms exempts all 
associations not organized for profit. 

Less frequent are exemptions of certain corpora- 
tions and associations conducted for profit but evi- 
dently regarded as being engaged in lines of busi- 
ness entitled to special encouragement. Five states 
exempt building and loan associations (Montana, 
North Carolina, North Dakota, South Carolina, 
Wisconsin) ; two, farmers’ mutual insurance and co- 
operative telephone companies (North Carolina and 
North Dakota) ; and one, farmers’ elevators and co- 
operative marketing associations (North Dakota). 


2. Income from within and without the state. 


In all states, except South Carolina, corporations 
which operate both within and without the state are 
taxed only upon the portion of their income derived 
from within the state. In South Carolina, however, 
it has been held by the State Supreme Court (Cres- 
cent Mfg. Co. v. Tax Commission, 124 S. E. 761) 
that domestic corporations are subject to taxation 
under the income tax law on their entire income, 
from both within and without the state. 


3. Deductions. 


The deductions from gross income allowed cor- 
porations are usually stated separately from the de- 
ductions allowed individuals, but are practically 
identical. (See VI, following.) 


4. Exemptions. 


Only three states allow corporations an exemp- 
tion corresponding to the exemptions allowed indi- 
viduals in most states. The exceptions are: Missis- 
sippi, Montana and South Carolina, with exemp- 
tions, respectively, of $1,000, $2,500 and $2,000. 
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V. PERSONAL EXEMPTIONS 


Arkansas—Arkansas taxes gross income, not net 
income. No tax is levied where the taxpayer has 
less than $1,000 gross income, but if the gross in- 
come exceeds $1,000 no part of such income is 
exempt. 

Delaware — Single persons $1,000; married per- 
sons $2,000; for each child and other dependent, $200 
in addition. Each taxpayer, however, is required to 
file an income tax return, even if he has no taxable 
income, and with such return must pay $3 per year. 

Massachusetts—Varying exemptions for different 
kinds of income. For income derived from profes- 
sions, trade or business, the exemptions are $2,000 
for single persons; $2,500 for married persons; with 
$250 additional for each child or other dependent. 
For incomes derived from intangibles and annuities, 
the only exemption is a flat $300. For income de- 
rived from dealings in intangibles, there is no ex- 
emption, if the total income of the taxpayer from 
all sources exceeds $600. 


Mississippi—Single persons $1,000; heads of fam- 
ilies $2,000; each child or other dependent $200. 

Missouri—Single persons $1,000; married persons 
$2,000; for each child under 18 or other dependent 
$200. 

New Hampshire— New Hampshire taxes only 
income from certain sources, principally income 
from intangibles. $200 of income from such sources 
is exempt. 

New York—Single persons $1,000; married per- 
sons $2,500; for each child under 18 and other de- 
pendents $400. 

North Carolina—Single persons $1,000; married 
persons $2,000; for each child under 18 and other 
dependents $200. 

North Dakota—Single persons $1,000; married 
persons $2,000; for each child under 18 and other 
dependents $300. 

Oklahoma—Single persons $3,000; married per- 
sons $4,000; in addition for each child under 18 
who is solely engaged in acquiring an education, 
$500; for each other child under 18, $300, and for 
“ach other total dependent $200. 

South Carolina—Single persons $1,000; married 
persons $2,500; for each child under 18 or other 
dependent $400. 

Virginia—Single persons $1,000; married persons 
$2,000 ; for each child under 18 and other dependents 
$400. 

Wisconsin—Single persons $800; heads of families 
$1,600; for each child or other dependent $300. 


VI. DEDUCTIONS 


Everywhere (except in Arkansas) expenses in- 
curred in carrying on the business, trade or pro- 
fession are allowed as a deduction from gross in- 
come to determine the taxable income. Some varia- 
tion exists, however, as to what these deductible 
expenses include. Everywhere, however, the follow- 
ing items are deductible, subject to the limitations 
indicated: Cost of raw materials, merchandise, etc. ; 
wages and salaries paid; taxes (excluding every- 
where special assessments, and in Mississippi and 
New York. also, income taxes; in Oklahoma and 
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Virginia taxes paid to the United States or foreign 
governments, and in Mississippi all taxes other than 
ad valorem taxes) ; losses not covered by insurance ; 
worthless debts; depreciation; repairs; interest on 
indebtedness (excluding in several states, indebted- 
ness contracted for the purchase of tax-exempt se- 
curities) ; losses within the year on the sale of capital 
assets; other ordinary and necessary expenses. 


Less common are the following deductions: Gifts 
to charitable, educational and religious institutions 
—NMississippi, Missouri, New York, North Carolina, 
and Wisconsin (limited to 15 per cent of taxable 
income, except in Wisconsin, where limit is 10 per 
ceht) ; life insurance premiums, Missouri; depletion 
of mining properties, Missouri, New York, North 
Carolina, Oklahoma; depletion of timber, Missis- 
sippi. 

VII. OFFSETS 

1. Personal property tax offset. 

Three states allowed income taxes assessed to be 
offset by personal property taxes paid by the same 
taxpayer: Missouri until 1917, North Dakota until 
1923, and Wisconsin until 1925. No state now allows 
such a personal property tax offset. 


2. Offset of taxes paid to other states upon income taxed. 


To avoid double taxation of nonresidents, New 
York, North Carolina and South Carolina, provide 
that if the portion of the income upon which these 
nonresidents must pay an income tax within the 
state is, also, taxed under the income tax law of the 
state of residence, the tax so paid to the state of 
residence will be accepted as an offset against the 
tax assessed, provided that such other state allows 
a similar credit to nonresidents therein. 


Similarly, Missouri and North Carolina allow 
residents as a credit against income taxes assessed, 
the income taxes paid to other states upon the part 
of the income assessed which is derived from other 
states levying an income tax. 


VIII. RATE ON PERSONAL INCOMES 


| ~ Where 
State | Lowest Highest | Highest Rate 
| 


Rate Rate | Begins 


Arkansas (1) Not graduated 











Delaware (2) eS Biase ta $10,000.00 
Massachusetts (3). 116-6% (6)| 1144-6% | Not graduated 
Mississinpi 1 & 5 & $25,000.00 
Missouri : Se F Se Not graduated 
New Hampshire (4) | 2.44% | 2 140; Not graduated 
Bow Vork G) | ; i : O pio ip 
North Carolina oD | x / 10,000.00 
North Dakota | LA | 6 & 10,000.00 
Oklahoma 4% o: Stl 25,000.00 
South Carolina (6) | 28% wy | 500,000.00 
Virginia. | Fr & 2 q% | 3,000.00 
Wisconsin (7). | 1 & y Be 12.000.00 


(1) Arkansas taxes gross income; all other states net income. 

(2) All persons over 21 pay a filing fee of $3.00 per annum in 
addition to the taxes due at rates given. 

(3) Income from intangibles is taxed 6 per cent; from annuities 
1% per cent; from gains in dealings in intangibles 3 per cent; 
from professions, employment, trade or business, 144 per cent. 

(4) Rate under income tax law is average rate on property 
throughout state. Figures given apply to 1923. 

(5) On the incomes of 1923 and 1924, 25 per cent of the tax has 
been remitted. 

(6) One-third of the Federal rates. 

(7) Rates given for Wisconsin include surtaxes. 
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“| Where 














State Lowest Highest Highest Rate 
Rate Rate Begins 
Se er ee —__—— |_—__— PSs 
Connecticut (1) 2 &% 2, Not graduated 
Massachusetts (2). 214% 214% Not graduated 
Mississippi. ... 1 & 5 & $25,000.60 
Missouri L & 1 % | Not graduated 
Montana 1 & 1 % | Not graduated 
New York (3) 1Myyey 14% Not graduated 
North Carolina 3 &% 3 &% Not graduated 
North Dakota 3% 3 % Not graduated 
South Carolina (4) 1%, 4AYey Not graduated 
Virginia 1 & oS $3,000.00 
Wisconsin 2 &% 4% 7,000.00 * 





(1) Minimum tax $10. 

(2) The rates given cover only the part of the corporation 
excise taxes which are based on net income. Other factors, how- 
ever, also receive consideration in determining the total tax pay- 
able. In all cases, this total tax amounts to a somewhat larger 
percentage of the net income than the rate indicated. 

(3) The New York corporation franchise tax provides that cor- 
porations shall be taxed on one of the three following bases which 
yields the largest revenue: 

(a) 414 per cent on its net income, before deducting the Fed- 
eral income tax (in all other states the tax is computed 
after deducting all taxes). 

(b) 1 mill on each dollar of capital stock. 

(ce) $10. 

(4) In addition to the corporation income tax at the rates given 
an annual license tax is levied upon all persons, firms and corpo- 
rations engaged in manufacturing or mining, at a rate of 1/10 of 
1 per cent of their gross receipt. 


X. ASSESSMENT OF TAX 


1. Who makes assessment. 


(a) Tax commission or other state department: 
Arkansas, Connecticut, Delaware, Massachusetts, 
Montana, New Hampshire, New York, North Caro- 
lina, North Dakota, South Carolina, Wisconsin. 


(b) Local assessors, subject to power of reassess- 
ment or supervision vested in a state department: 
Missouri, Mississippi, Virginia. 

2. Returns required. 


In all income tax states persons who have taxable 
income must file returns, as must also all persons 
who are asked by the taxing authorities to do so. 
In Delaware every person over 21 must file a return. 


In a number of states quite extensive provisions 
are made for information at the source. Employers 
are in most laws required to report the names of 
all persons receiving salaries which might put them 
into the income tax class. In North Carolina and 
North Dakota corporations must also report the 
names of the persons to whom they pay dividends 
and the amounts paid to each. 

In South Carolina the income tax return made to 
the Federal government is the basis of computing 
the state income tax, and a copy thereof must be 
filed with the state taxation authorities. 


Connecticut has the same provision in the admin- 
istration of its corporation franchise. 


3. Secrecy of returns. 


Wisconsin is the only state providing for full 
publicity of income tax returns. At the other ex- 
treme are Delaware, Missouri (reports must be 
burned after 6 months), and Virginia (income tax 
assessments must be entered on a special tax roll 
kept under lock and key). Arkansas, Mississippi, 
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New York, North Carolina and North Dakota are 
between these extremes, withholding income tax 
returns from the general public, but allowing access 
thereto to the tax officials of the Federal Govern- 
ment and of other states. Oklahoma opens the re- 
turns to “any official entitled to the same.” Missis- 
sippi allows full publicity when the tax assessed is 
not paid; while New Hampshire keeps the returns 
secret, but requires the tax commission, upon re- 
quest, to furnish information as to whether a par- 
ticular taxpayer has filed a return. 


4. Audit of returns. 


Nearly all of the state income tax laws have spe- 
cial provisions relating to audits of returns and 
assessment of income not previously assessed. Mis- 
sissippi, Missouri, North Dakota and Virginia, how- 
ever, have no such provisions. Oklahoma allows 
only three months for audits, and Delaware, Massa- 
chusetts and New Hampshire two years. North 
Carolina, also, has a two-year limit, but with the 
further provision that there shall be no limitation 
in case of wilfully false or fraudulent returns. 
Arkansas and New York have the same provision 
regarding false and fraudulent returns, and a three- 
year limitation for other returns. South Carolina 
has a four-year limitation, while Wisconsin allows 
audits to run back to January 1, 1915. 


5. Penalties. 


(a) Failure to File Returns.—In most laws a dis- 
tinction is made between the merely negligent fail- 


ure to file returns and the refusal to file after a re- 
turn is demanded. 


The latter is everywhere treated as a serious de- 
linquency, subjecting the delinquent to a heavy fine 
or forfeiture. In addition, Arkansas, Delaware, Mas- 
sachusetts, New York, North Dakota and Wiscon- 
sin provide that the tax shall or may be doubled, 
and several of these states, also, add interest at the 
rate of 1 per cent per month. North Carolina and 
South Carolina provide for adding 25 per cent to 
the assessment, Connectitcut for adding 50 per cent, 
and New Hampshire and Oklahoma for the addition 


of $5 to the tax for each day that the return is with- 
held. 


In cases in which the failure to file a return is 
merely negligent, the penalties are generally less 
drastic. In some states there is no penalty at all 
except that the assessor in the event that no return 
is filed may fix the assessment at any figure which 
he deems just. In Arkansas, Delaware, New York, 
North Carolina and North Dakota interest is 
charged in all cases in which returns are not made 
and 5 per cent is added to the assessment, even 
when no return was specifically demanded. 


(b) Filing of Incorrect Returns without Intent to 
Defraud.—Where unintentional errors are discov- 
ered in returns most income tax states charge in- 
terest on the underpayments due to such error, and 
about one-half of the states add also 5 per cent to 
the assessment. The lowest rate of interest charged 
is 6 per cent (in Massachusetts, Mississippi and 
North Carolina), and the most common rate 1 per 
cent per month. 


— | 


rrc— — 
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As an incentive toward the correction of such in- 
correct returns, Arkansas, New York, North Caro- 
lina and North Dakota provide that the compara- 
tively moderate penalties shall apply only if cor- 
rect returns are filed within sixty days after the last 
date provided in the statute for filing of returns. 


(c) Fraudulent Returns.—The filing of incorrect 
returns with intent to evade the tax is everywhere 
punishable by fine, forfeiture or imprisonment. In 
addition, Arkansas, Delaware, Massachusetts, Mis- 
sissippi, New York, North Carolina, North Dakota 
and Wisconsin provide for doubling the tax. 


(d) Tax Not Paid when Due.—Since in most 
states the tax is payable at the same time when the 
return is due, the penalties for failure to pay the 
income tax when due are generally the same as the 
penalties given above (a) as applicable where no 
returns are filed. These penalties take the form of 
charging interest on the unpaid taxes, with the addi- 
tion in some states of a‘definite percentage (5-25 per 
cent) of the tax. 


(e) Discretion in Imposition of Penalties.—Dela- 
ware, Massachusetts and New Hampshire allow the 
state department which administers the income tax 
law to determine what the penalty shall be in any 
particular case, subject to the maximum provided 
by law. The Wisconsin Supreme Court, on the 
other hand, has held that the legislature itself must 
fix a definite penalty and that no discretion can be 
vested in the tax commission with respect to pen- 
alties. 


XI. COLLECTION OF TAX 


1. When tax is payable. 

(a) With return: Arkansas, Delaware, Missis- 
sippi, New York, North Carolina, North Dakota and 
South Carolina. (In Mississippi, North Dakota and 
South Carolina only one-fourth of the tax must be 
paid when the return is filed, and the balance in 
quarterly installments. ) 

(b) After return is examined and upon bill ren- 
dered: Massachusetts, New Hampshire and Okla- 
homa. 

(c) In the following year when next property tax 
is payable: Missouri and Wisconsin. 

2. To whom payment is made. 

(a) To local tax collectors: Missouri and Wis- 
consin, 

(b) Directly to state: All other states. 


3. Collection at the source. 

New York is the only state which collects any 
part of its income tax at the source, its law pro- 
viding that the tax due upon income derived from 
nonresidents for personal services shall be with- 
held by the payee (unless such nonresident files a 
certificate from the tax commission to the effect that 
he has paid his tax to the commission). 


4. Underpayments. 

In all states in which the tax is payable with the 
return it is provided that the department which ad- 
ministers the income tax law shall bill the taxpayer, 
if there is any underpayment. Such bills include 
interest on the underpayments and are payable with- 
in a specified period (most commonly 60 days). 
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5. Overpayments. 

In most of the states in which income taxes are 
payable directly to the state, provision is made for 
retunds, when any overpayments are discovered, 
which refunds take the form of a credit on taxes pay- 
able or of a return of cash. Four states (Arkansas, 
Delaware, New York and North Dakota) provide a 
special fund from which refunds are made. 

In Wisconsin overpayments of surtaxes are re- 
funded in cash, as in other states, but overpayment 
of normal income taxes are only credited against 
the assessment of the year in which discovered 
(which may result in a loss of all or part of the 
overpayment). 

In Missouri, Oklahoma and Virginia the statute 
is silent altogether upon this matter of overpay- 
ments. 

Generally, the same period of time is allowed for 
correcting overpayments as is provided in cases of 
underpayments. New Hampshire, however, requires 
claims for the recovery of overpayments to be filed 
within 60 days, and Massachusetts within 6 months. 

Interest upon overpayments is allowed in all cases 
only in Massachusetts (6 ‘per cent); while North 
Carolina allows interest where refunds are made 
after appeal to the courts. 


XII. DISTRIBUTION OF PROCEEDS 


While in all but one state (Wisconsin), the entire 
proceeds of the income tax are either directly or 
ultimately paid into the state treasury, five states 
do not retain all of the tax for general state pur- 
poses; but distribute all or part of it to local govern- 
mental units. 

Delaware turns the entire proceeds of the income 
tax into the state school fund, which is annually 
distributed to the several school districts of the 
state on the basis of the number of teachers em- 
ployed. 

Massachusetts divides the proceeds of the per- 
sonal income tax as follows: 

(1) The state retains enough to cover the cost of 
collection and refunds. 

(2) A portion is devoted to special state aid to 
school district, distributed in such a manner as to 
give the poorer districts the largest share. 

(3) The remainder is distributed to the towns on 
two bases: (a) A percentage (which decreases an- 
nually) of the revenue lost by the town when the 
tax on intangible personal property was replaced 
by the income tax; and (b) in proportion to the 
state taxes paid by each town (after 1927 the share 
of the income tax going to the towns is to be dis- 
tributed entirely on this last basis). 

The corporation income tax in Massachusetts is 
divided, one-sixth to the state, and five-sixths to the 
several towns of the state. 

New Hampshire retains in the state treasury only 
the cost of administration and distributes all of the 
balance of the proceeds of its income tax on the 
income from certain forms of intangibles to the local 
tax districts from which derived. 

New York retains 50 per cent of the personal in- 
come tax in the state treasury and distributes the 
balance to the cities, towns and villages of the state 
(Continued on page 192) 
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Changes in Regulations Governing 
the Federal Estate Tax 


By NATHANIEL SEEFURTH* 


HE Revenue Act of 1924 in the main em- 
bodies the same provisions as the Revenue 
Act of 1921 in so far as the estate tax is con- 
cerned, with a few modifications and some addi- 
tions, particularly to that portion relating to the 
assessment of the tax. 


The rates applicable to the first $100,000 of the 
net estate remain the same as they were in the 
Revenue Act of 1921, but above that amount the 
1924 rates are higher; the highest being 40 per cent, 
whereas the highest rate under the prior law was 
25 per cent. 


The law relating to the gross estate is substan- 
tially unchanged, except for the inclusion of trusts 
wherein a power to alter, amend or revoke is re- 
served. The retroactive scope of the statute is en- 
larged by Section 302 (h), which includes all trans- 
fers within the terms of the act whether made before 
or after the enactment thereof, whereas the Reve- 
nue Act of 1921 specified only transfers made in 
contemplation of death or intended to take effect in 
possession or enjoyment at or after death. The 
provisions of the Act of 1921 relating to the assess- 
ment and payment of the tax were entirely re- 
written. For the first time there is a provision for 
the assessment of a “deficiency.” The provisions 
relating to the right of appeal to the Board of Tax 
Appeals are also new. 


Scope of New Regulations 


The regulations governing the estate tax, known 
as Regulations 68 (1924 Edition), embody these 
changes in and additions to the estate tax as well as 
the relation between that tax and the new gift tax. 
The preface states that “these regulations apply to 
estates of decedents dying after the effective date 
(4:01 P. M., Washington, D. C., time, June 2, 1924) 
of Part I, Title III of the Revenue Act of 1924,” 
which is the portion of the act imposing the estate 
tax. Article 109 provides that the regulations are 
applicable to all pending estate tax cases except 
where a particlar question is governed by a specific 
provision of the earlier statutes differing from the 
Revenue Act of 1924, in which cases the provisions 
of the applicable statute control, and Regulations 37 
(revised January, 1921) and Regulations 63 (1922 
Edition) to that extent remain in full force and 
effect with such modifications as are indicated in 
Article 109. 

An important addition to the estate tax law is 
the provision in Section 301 (b) allowing a credit 
for state inheritance taxes paid not to exceed 25 per 
cent of the amount of the Federal estate tax. This 
provision is covered by Article 9 (a), of Regulations 


* Of the Chicago Bar. 
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68, which prescribes the requirements and pro- 
cedure applicable in the allowance of this credit. 
The credit applies only to the estates of persons 
dying after the effective date of the act and only if 
the property is included in the gross estate of the 
decedent for Federal estate tax purposes. Article 
9 (b) prescribes the method for deducting the credit 
for gift taxes paid as authorized by Section 322 of 
the act. This credit applies only to the estates of 
persons dying after the effective date of the act, 
but includes taxes paid upon: gifts made by the de- 
cedent at any time after December 31, 1923. Fur- 
thermore, the credit may be taken only in respect 
to property included in the gross estate for Federal 
estate tax purposes. 


The articles covering exemption on account of 
military or naval service in the late war, which 
were numbers 9 and 10 of Regulations 63 (1922 
Edition), do not appear in the new regulations as 


this exemption does not appear in the Revenue Act 
of 1924. 


Another important new addition is contained in 
Section 302 (d) of the Act of 1924 providing for the 
inclusion in the gross estate of property which the 
decedent at any time transferred subject to a power 
to alter, amend or revoke. Furthermore, if the de- 
cedent relinquished such power in contemplation of 
his death the property is included in the gross estate. 
This provision is covered in Articles 19 and 20, 
which are brief and no more than bare restatements 
of the statute. These articles take the place of 
Article 21 of Regulations 63 (1922 Edition) as 
amended by Treasury Decision 3487 issued June 6, 
1923, which provided that all the facts and circum- 
stances should be taken into consideration to estab- 
lish the intent of the donor that such a transfer 
should take effect in possession or enjoyment after 
his death. Section 302 (d), and Articles 19 and 20, 
thereunder restore the law as interpreted in Article 
21 of Regulations 63 before its amendment by Treas- 
ury Decision 3487. The fact that such powers are 
reserved is the gauge of taxability and not the in- 
tent of the donor. 


The Revenue Act of 1924 added a provision in 
Section 303 (a) (2) allowing the deduction of prop- 
erty transferred to the decedent within five years 
prior to his death where a gift tax has been paid. 
Article 41 of the new regulations, therefore, adds to 
Article 44 of Regulations 63 (1922 Edition) and 
specifies that property received by gift within five 
years is deductible as well as property received from 
a person who died within five years prior to dece- 
dent’s death where an estate tax was paid in the 
first decedent’s estate. 


% 
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A new provision in Section 303 (a) (3) allows the 
deduction of property transferred to a fraternal 
society, order or association operating under the 
lodge system where such property is to be used ex- 
clusively for religious, charitable and like specified 
purposes. Article 44 of regulations incorporates 
this additional provision and changes the contents 
of Article 47 of Regulations 63 (1922 Edition) to 
that extent. A further provision was added by the 
Revenue Act of 1924, reducing the allowable deduc- 
tion of property transferred for charitable and such 
other purposes by the amount of the Federal estate 
or state inheritance taxes payable out of such prop- 
erty. Consequently, Article 44 contains an additional 
paragraph on this point which may be illustrated 
by the following example. An estate of $150,000 
is bequeathed as follows: $100,000 is given in spe- 
cific legacies and the residue to a charitable corpora- 
tion. The will provides that inheritance and estate 
taxes shall be paid out of the residue. The total 
amount of such taxes is $5,000, thus reducing the 
residuary estate to $45,000. This amount is, there- 
fore, deductible and not the full amount of $50,000. 


The foregoing changes and additions apply in the 
estates of nonresident decedents as well as resident 
decedents, as set forth in Articles 50, 53, 54 of the 
new regulations. 


Several changes have been made in regard to 
procedural provisions relating to the filing of re- 
turns. The scope of the article, now numbered 66, 
covering data supplemental to the executor’s return 
has been enlarged and persons having possession 
or control of information or knowledge thereof must 
make disclosure upon request of the Commissioner 
or be subject to penalty. The corresponding article 
in Regulations 63 is number 70. Article 67 of the 
new regulations, covering the subject of investiga- 
tion of returns, is expanded somewhat more than 
the corresponding article (72) in Regulations 63, by 
providing for co-operation between field investigat- 
ing officers and state inheritance tax officials. Ar- 
ticles 68 and 69 of the new regulations cover the 
question of extensions of time to file returns. There 
were no corresponding articles in Regulations 63. 
In case of sickness or absence, the collector is au- 
thorized to grant an extension of time not to exceed 
thirty days from the due date, which extension may 
be granted either before or after the due date. The 
Commissioner may grant extensions of time not 
to exceed a total of six months from the due date 
and no single exemption to exceed two months. 


A number of changes from the previous law ap- 
pear in the statutory provisions relating to assess- 
ment and payment and the new regulations have 
been correspondingly changed. 


Section 307 of the Revenue Act of 1924, which 
is entirely new, defines the term “deficiency.” The 
assessment and payment of (1) the amount of tax 
as shown on the return and (2) any deficiency as 
determined by the Commissioner are distinguished 
in the new regulations. Article 76, on the subject 
of appeals and hearings, contains a statement of 
the right of appeal to the Board of Tax Appeals 
given by the Revenue Act of 1924. This article and 
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Article 77 also explain the procedure followed by 
the Commissioner in the assessment of the tax, in- 
cluding the filing of letters of protest and claims in 
abatement, hearings thereon, and jeopardy assess- 
ments. There was no provision in Regulations 63 
(1922 Edition) for hearing prior to assessment as 
there is in Article 76 of the new regulations. 


In the matter of payment of the tax Article 82 
contains a statement of the change occasioned by 
Section 305 (b) of the Revenue Act of 1924 to the 
effect that the Commissioner may extend the time 
for payment of the amount of tax shown on the re- 
turn not to exceed five years from the due date, 
including taxes imposed under the Revenue Act of 
1921 in cases where payment on the due date would 
cause undue hardship. The requirements are fully 
set out in the article. Under prior acts such exten- 
sion of time could not exceed three years, as stated 
in Article 82 of Regulations 63 (1922 Edition). 
Article 83 of the new regulations provides for inter- 
est at the rate of one per cent a month from the 
due date to the date of payment on the amount of 
tax indicated on the return which is unpaid at the 
due date and where no extension of time has been 
granted. Where an extension of time is granted 
the rate of interest is six per cent per annum from 
the expiration ci six months after the due date of 
the tax (one year after the date of the decedent’s 
death) during the period of the extension. Under 
the Revenue Act of 1921, interest was payable at the 
rate of six per cent per annum on any amount 
of tax shown on the return not paid within one year 
and six months following the decedent’s death, such 
interest to begin from the due date (one year after 
decedent’s death). 


Tax Payment Extensions 


Article 84 covers extensions of time for the pay- 
ment of deficiencies as granted by Section 308 (f) 
of the Revenue Act of 1924. The Commissioner 
may extend the time not to exceed two years from 
the date prescribed for the payment of the defici- 
ency in cases where immediate payment would 
cause undue hardship. Article 85 covers the rate 
of interest on deficiencies, as provided in Section 
308 (b) of the Revenue Act of 1924. The rate of 
interest in such cases is six per cent from the due 
date of the tax (one year after decedent’s death) 
to the date when the deficiency is assessed, except 
where a claim for abatement is filed. Any portion 
of a deficiency not paid within thirty days of notice 
and demand bears interest at the rate of one per 
cent a month from the date of such notice and de- 
mand to the date of payment. Where an extension 
of time has been granted, the rate of interest is six 
per cent during such period of extension. As stated 
above, Article 83 of Regulations 63 (1922 Edition) 
covers the provisions of the.Revenue Act of 1921 
under which the rate of interest on additional taxes 
assessed by the Commissioner is ten per cent per 
annum from the expiration of one month after notice 
and demand to the date of payment. 

The penalty provisions were broadened to some 
extent by the Revenue Act of 1924. Article 91 of 

(Continued on page 189) 











Practical Effects of Varying Tax Rates on 
Individual, Trust and Corpora- 
tion Incomes 


By Henry B. FERNALD* 


HREE units for taxation are recognized by the 

present Federal income tax law, as they were 

recognized by prior laws; viz., the individual, 
the trust, or the corporation. The partnership is not 
recognized as a taxable unit, but all income of a 
partnership is taxable to the members of the part- 
nership as if each received individually his propor- 
tionate share of the partnership income for the fiscal 
year of the partnership which coincides with or 
terminates within the taxable year of the individual. 

In the Revenue Act of 1924, Sections 210 and 211 
impose a tax “upon the net 
income of every individual.” 
Section 219 makes this tax 
“apply to the income of 
estates or of any kind of 
property held in_ trust.” 
Section 230 imposes a tax 
“upon the net income of 
every corporation,” and by 
Section 2 (a) (2) “the term 
‘corporation’ includes asso- 
ciations, joint-stock com- 
panies, and insurance com- 
panies.” Certain exemptions 
exist in each case, but with 
these we are not here con- 
cerned. 

What constitutes a “trust” 
as distinguished from a 
“corporation,” and what income is to be considered 
as taxable to an individual, a trust or a corporation, 
have been subjects for numerous decisions of great 
importance, but which cannot be discussed within 
the limits of this paper. It might, however, be men- 
tioned that many so-called “trusts’—such as 
“Massachusetts trusts,” etc—are held not to be 
“trusts” within the meaning of Section 219 of the 
revenue act, but are rather to be considered as “cor- 
porations” taxable under Section 230. 

The definitions of income are practically the same 
for the individual, the trust or the corporation. 
There are certain differences, but except for those 
later referred to they do not seem material for this 
discussion. Whenever the “income” of an individ- 
ual, a trust or a corporation is here referred to, it is 
understood to mean the “net taxable income” as de- 
fined by the revenue act; and it is assumed, unless 
reference is made to the contrary, that wherever 
comparative taxes are stated for specified amounts 
of income the income under consideration is such as 
would, under the law, all be taxable whether it were 
received by an individual, a corporation or a trust. 

The differences in taxation of an individual, a trust 


*Of Loomis, Suffern & Fernald, certified public accountants, New 
York. Article republished by permission from the American Mining 
Congress Journal, 





can so arrange their business methods as to be 
able to take advantage of the lowest rates ap- In addition there is the 


plicable to every transaction, but the author 
suggests that more attention given to such con- 
siderations before business transactions are con- 
summated might result in less criticism of un- 
fairness and inequalities in the law. 





and a corporation are not so much in the nature of 
the income which is taxable to each as they are in the 
rates of taxation which are applicable to the same 
income, dependent upon whether it is to be con- 
sidered as taxable to an individual, a trust or a cor- 
poration, and the time when it becomes so taxable. 

The bases which the law provides for taxation of 
each of these units may be briefly summarized to 
bring out these differences, as follows: 

For the Individual 

The normal tax on income (Section 210) is 6 per 
cent (but only 2 per cent 
for the first $4,000 and 4 


Y A comparison of differences in the rates per cent on the second 
and provisions governing the computation 
of taxable net income under the Federal laws 
applicable to individuals, trusts and corpora- 
tions, Mr. Fernald illustrates how tax liability 
may be affected by the nature of the taxable 
unit receiving the income. 
It is not set out as possible that taxpayers from 


$4,000). This normal tax 
does not apply to dividends 
of domestic corporations or 
of foreign corporations 50 
per cent of whose income for 
three years preceding was 
sources within the 
United States. 


surtax (Section 211), grad- 
uated according to the total 
amount of the income (in- 
cluding dividends). The 
amounts of such surtax for 
certain typical amounts of 
income are as follows: 


For Unmarried Person or for Trust Estate 


Maximum 

Net Surtax Total Normal Total 

Income Rate Surtax Tax Tax 
$ 10,000 None None $ 300 $ 300 
25,000 7% $ 510 1,200 1,710 
50,000 17% 3,540 2,700 6,240 
100,000 36% 17,020 5,700 22,720 
200,000 37% 54,020 11,700 65,720 
400,000 39% 131,020 23,700 154,720 
600,000 40% 210,000 35,700 245,720 


In lieu of the above normal and surtaxes, there is 
the special tax of 12% per cent on “capital gains” or 
“capital losses” (Section 208), which are gains or 
losses from sale or exchange of capital assets which 
have been held by the taxpayer for more than two 
years, but not including property which should be 
included in an inventory or property “held by the 


taxpayer primarily for sale in the course of his trade 
or business.” 


A reduction of 25 per cent is made in the tax on 
“earned income,” but since all income up to $5,000 
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and no income in excess of $10,000 is considered 
“earned,” this provision need not here be seriously 
considered. The reduction thus made in the amount 
of tax cannot possibly exceed $90. 


For the Trust 


The tax rates for estates or trusts are the same as 
for individuals (Section 219). 

The entire net income of the trust is taxable to 
the trust as an entity (and the tax is payable by the 
fiduciary), except: 

1. Amounts paid under the will or deed of trust 
for religious, charitable and similar purposes. 

2. “The amount of the income of the estate or 
trust for its taxable year which is to be distributed 
currently by the fiduciary to the beneficiaries” or 
income collected by an infant’s guardian which is 
held or distributed, as the court may direct. 

3. In case of estates of deceased persons during 
the period of administration, and in case of income 
which, in the discretion of the trustee, may either be 
distributed or accumulated, “the amount of the in- 
come of the estate or trust for its taxable year which 
is properly paid or credited during such year to any 
legatee, heir or beneficiary.” 

Amounts specified under 2 and 3 above on which 
the tax is not payable by the fiduciary “shall be 
included in computing the net income of the bene- 
ficiaries.” 

However, if the grantor of the trust “has at any 
time during the taxable year” the power to revest 
in himself title to any part of the corpus of the trust, 
or if any part of the income of the trust may, in the 
discretion of the grantor, be distributed to the 
grantor or be held or accumulated for future distri- 
bution to him, or if any part of the income of a trust 
is or may be applied to payment of premiums on 
policies of insurance on the life of the grantor, then 
such income “shall be included in computing the net 
income of the grantor.” 

Dividends received by an estate or trust are 
exempt from the normal tax but subject to the sur- 
tax. To the extent to which the income is taxable 
to an individual beneficiary, he is entitled to his pro- 
portionate share of such exemption. 

The general result of these provisions may be 
illustrated as follows: 

(a) For $400,000 income of a trust, all from divi- 
dends, and all taxable to the trust, the total tax (sur- 
tax) would be $131,020, with a maximum tax rate of 
39 per cent. 

(b) If this $400,000 were all currently distrib- 
utable to one individual, the trust would pay no tax 
but the individual would pay on the entire $400,000 
the $131,020 tax. 


(c) For the same income, if one-half taxable to 
the trust and one-half taxable to an individual bene- 
ficiary, each would pay on $200,000 a tax of $54,020, 
with a maximum tax rate of 37 per cent; a total tax 
on $400,000 of $108,040, being $22,980 less than if 
the entire $400,000 had been taxable all to the trust 
or all to a single individual. 


(d) If this same $400,000 of income were taxable 
$100,000 to the trust and $100,000 each to three 
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beneficiaries, then the tax for each would be $17,020, 
with a maximum tax rate of 36 per cent; a total tax 
on $400,000 of $68,080, being $62,940 less than if the 
entire $400,000 had been taxable all to the trust or 
all to a single individual. 


If none of this income were from dividends, so 
that the normal tax as well as surtax were to be 
computed, the normal tax on $400,000 taxable to a 
trust or to an unmarried individual would amount 
to an additional $23,700; on two units of $200,000, 
the normal tax would be $11,700 each, or a total of 
$23,400. The difference of $300 is due to the $1,000 
exemption and to the 2 per cent and 4 per cent rates 
applicable to the first $8,000 of taxable income. In 
the case of married persons and persons with de- 
pendents, the increased exemptions would somewhat 
reduce the normal tax, but not sufficiently to be any 
material factor in the consideration of large incomes. 


For the Corporation 


The income tax (Section 230 of the law) is ata 
flat rate of 12% per cent of the net income, but 
under Section 234 (a) (6) the net income subject 
to this tax does not include the amount of dividends 
received from a domestic corporation or from a for- 
ign corporation if 50 per cent or more of the income 
of such foreign corporation for three years preceding 
was from sources within the United States. 

By Section 220 of the law, “If any corporation, 
however created or organized, is formed or availed 
of for the purpose of preventing the imposition of 
the surtax upon its shareholders through the me- 
dium of permitting its gains and profits to accumu- 
late instead of being divided or distributed,” an 
additional tax is imposed of 50 per cent of its net 
income, including dividends received and interest on 
certain obligations of the United States. 

This same law continues the Federal capital stock 
tax (Section 700). This is not an income tax but is 
“a special excise tax with respect to carrying on or 
doing business” equivalent to $1 per $1,000 of “the 
fair average value of its capital stock for the preced- 
ing year.” This tax cannot be reduced to a fixed 
percentage on income because it is payable irrespec- 
tive of whether the corporation makes a profit or a 
loss. 

The percentage of this tax to taxable income (if 
there is a taxable income) will vary inversely as the 
ratio of taxable income to the “fair average value” 
(not par value) of the capital stock. Since the tax 
is one-tenth of 1 per cent of the fair value of the 
capital stock, it will be equivalent to the following 
percentages of taxable income (to cite certain typ- 
ical examples) : 

Percentage of 
Taxable Income to 

Value of Stock 


Percentage of 
Capital Stock Tax 
to Taxable Income 


5% 2% 

624% 1% 
10% % 
20% A% 
40% Y“% 


Accordingly, if the net taxable income of a cor- 
poration is 5 per cent of the value of its stock (as 
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appraised for capital stock tax purposes) its income 
tax of 12% per cent plus its capital stock tax will 
be equivalent to a total tax of 14% per cent of its 
taxable income. If the net taxable income is 10 per 
cent of the value of its stock, the total of income tax 
and capital stock tax will be equivalent to 13% 
per cent of its net taxable income. 

Although this capital stock tax may sometimes be 
an important factor for consideration, it cannot be 
taken into account in the computations here pre- 
sented because its amount does not bear any fixed 
relation to the amount of taxable income. 


Comparative Computations 


Let us consider, then, the possible tax upon 
$400,000 of taxable income received by a corporation 
and distributed by it in a single year to a trust or 
to an unmarried individual who was its sole stock- 
holder: 

The corporation would pay 12% per cent 

Dee te bas 5,0 oo he eee nner $ 50,000 
The individual or the trust would pay (if 

taxable upon the entire balance of $350,- 

000 paid to it as dividends) surtax on 


ELS F AER RE I mE 111,520 

$161,520 

If, however, one-half the income of the trust were 
currently distributable to a beneficiary, the compu- 
tation would be as follows: 

The corporation would pay 12% per cent 

i Ci I is 85554 08 ke Dereclony, Sh $ 50,000 
The trust would pay surtax on $175,000.... 44,770 
The individual would pay surtax on $175,000 44,770 

$139,540 

The saving through creation of an additional tax- 
able unit would thus be $21,980. 

This tax of $139,540 is the same amount as would 
be payable if the corporation made its distribution 
to two separate stockholders, each owning one-half 
its stock. 

If, further, the dividends were taxable one-fourth 
to the trust and one-fourth to each of three bene- 
ficiaries, the result would be: 

The corporation would pay 12% per cent 


“72 
CBE Ce a i.s 0 Khe ride dews ks Wales x $ 50,000 
The trust and each of the individuals would 
pay surtax on $87,500—$12,745 each..... 50,980 
$100,980 


If the corporation which earned $400,000 in a year 
distributed the $350,000 remaining after paying its 
tax to a single stockholder in two different years at 
$175,000 each year, the total tax would be $139,540; 
the same as if the distribution were made to two 
equal stockholders. 

A tabulation of these different amounts of tax for 
the same taxable income would show: 

For income of $400,000 Amt. tax 
Case I.—Received directly by and fully tax- 

able to a single individual or a trust (nor- 

ne re re rel $154,720 


Case IIl.—Received by a trust but taxable 
one-half to the trust and one-half to a 
beneficiary (normal tax and surtax $65,- 
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PD hhc tir ecinnoemedd semen. 131,440 


Case III.—Received by a trust but taxable 
one-fourth to the trust and one-fourth 
each to three beneficiaries (normal tax 
and surtax $22,720 each). ..........0000. 90,880 


Case I1V.—Received by a corporation and 
distributed in a single year and all taxable 
to a single individual or trust (corporation , 
tax and individual surtax).............. 161,520 


Case V.—Received by a corporation and dis- 
tributed to two taxable units; viz., distrib- 
uted in a single year but taxable one-half 
each to two stockholders, or taxable one- 
half to a trust and one-half to a benefi- 
ciary ; or distributed to a single individual 
one-half in each of two years (corporation 
tax and individual surtaxes)............ 139,540 


Case VI.—Received by a corporation and 
distributed to four taxable units......... 100,980 


The income tax cost of receiving income through 
a corporation instead of directly to the individual, 
or through a trust, is, in Case IV as compared with 
Case I, $6,800. 
The corporation pays its 12% per cent tax. . .$50,000 
The individual does not then pay: 
Normal tax on $400,000......... $23,700 
Surtax of 39 per cent on $50,000.. 19,500 


Net cost of receiving this $400,000 income 
through the corporation................. $ 6,800 
Similarly in Case V as compared with Case II, the 

additional cost is $8,100; and in Case VI, as com- 

pared with Case III, it is $10,100. 

If, however, Case I be compared with Case V, 
it will be seen that an individual who receives 
directly this $400,000 income in a year would pay 
$15,180 more income tax than if this income were 
received by a corporation and dividend distributions 
were made to two taxable units or in two taxable 
periods. 

It need hardly be said that in all these cases the 
$400,000 income here under consideration is as- 
sumed to be the only income which would be re- 
ceived. 

Manifestly, the lowest tax would be paid if income 
were received by the corporation and not distributed 
by it, because then only the 12% per cent corpora- 
tion tax would be payable, which on $400,000 income 
would be $50,000. The law recognizes that its high 
surtax rates furnish a great temptation to do this. 
So it imposes the 50 per cent penalty tax of Sec- 
tion 220 if a corporation “is formed or availed of for 
the purpose of preventing the imposition of the sur- 
tax upon its shareholders through the medium of 
permitting its gains and profits to accumulate in- 
stead of being divided or distributed.” How far the 
department will attempt to go in imposing this 
tax or the extent to which it will be sustained by 
the courts seems difficult to say. This section was 
never intended, however, to be used as a club to 
compel the distribution of moneys which are 
actually needed in the business of the corporation. 
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It is not uncommon to find, particularly in a new 
or growing business, that a substantial part of the 
profits earned are not available for immediate with- 
drawal. If such a business is conducted by an indi- 
vidual, he must pay his full surtax based on the 
entire income earned during the year. The corpo- 
ration would similarly pay its corporation tax of 
12% per cent on the entire income, but the stock- 
holder would only pay his surtax when and as the 
income became distributable. 


The recent conditions might also be cited where 
several years’ profits were only sufficient to make 
good prior losses. If business was conducted by an 
individual or a partnership, full surtaxes had to be 
paid on each year’s profits, even though the profits 
were all absorbed by prior losses. The corporation, 
however, was not required to pay any dividends, at 
least until it made up any impairment of surplus. 
This condition is now somewhat mitigated by Sec- 
tion 206, which permits a “net loss” of one year to be 
deducted from income of a succeeding year, but this 
provision will often fail to give the individual as 
great relief as it gives to the corporation. 


Another feature to be noted is that income accrued 
is not always income distributable. Perhaps a large 
part of the year’s income may be represented by 
accounts receivable outstanding at the close of the 
year. Before these are collected losses may occur 
which would leave no profits for a corporation to 
distribute. An individual would have to pay full 
surtax on the profits when they accrued even though 
he was never able to withdraw the money from the 
business. 


The corporation may thus have a distinct advan- 
tage in preventing the imposition of excessive sur- 
taxes on income which has accrued but which is 
not withdrawable from the business. The law is not 
intended to prevent the proper use of the corporate 
form of doing business, although it is intended to 
prevent the improper use of the corporation as a 
refuge from surtax payments. 


The capital gain and loss provisions of Section 208 
bring about some peculiar situations. If “capital 
assets” —i. e., property held by the taxpayer for more 
than two years, but not including stock in trade, etc., 
or property held primarily for sale in the course of 
his trade or business—are sold or exchanged with 
a taxable gain, a tax limit is given of 12% per cent 
on such “capital net gain”; if the result is a loss, the 
tax otherwise payable can only be reduced by 124% 
per cent of the “capital net loss.” The capital gain 
provision was introduced into the law because of the 
paralyzing effect on business and the great inequity 
of taxing at the maximum surtax rates applicable to 
a single year the profits which had accumulated over 
several years. The capital loss provision was then 
introduced because it was considered unfair that 
capital gains should be taxable at only 12% per 
cent, whereas capital losses might be applied to 
offset income which would otherwise be taxable at 
much higher rates. Accordingly, if such property 
had been held less than two years, a gain from its 
sale might be taxable at rates as high as 46 per cent 
or a loss might reduce the tax otherwise payable by 
46 per cent of such loss. But if the same property 
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were held for over two years the gain would only be 
taxable at 12% per cent or the loss would mean a 
reduction of only 12% per cent. 

No such provision was necessary as to corpora- 
tions because the corporation tax is 12% per cent in 
any event. 


If, then, property which had been held by an 
individual since March 1, 1913, and which had a then 
value of $100,000, were sold by him in 1924 for 
$500,000, he would pay a tax of 12% per cent on 
$400,000 ; i. e., $50,000. If, however, this property 
had been similarly owned and sold by a corporation, 
the corporation would pay its tax of $50,000, and 
if it distributed the remaining $350,000 in a single 
year to one individual stockholder as an ordinary 
dividend he would have to pay his full surtax of 


$111,520 thereon, making a total tax thereon of 
$161,520. 


But if conditions were such that the corporation 
could make its distribution by cancellation or re- 
demption of its stock, then by Section 201 (c) such 
a liquidating dividend would be treated as a sale of 
stock and taxable as a gain from sale of property. 
If the stockholder had the same proportionate basis 
for computing gain on sale of his stock as the cor- 
poration had for computing its gain on sale of the 
property, and he received $450,000 (being the $500,- 
000 selling price less $50,000 corporation tax) in 
retirement of stock which had cost him $100,000 (or 
which had that value at March 1, 1913, and was then 
owned by him) and if such stockholder had held 
his stock for over two years, then he would only 
be taxable at 1214 per cent on $350,000, or $43,750; 
making a total tax for corporation and stockholder 
of $93,750. If such stockholder had not held his 
stock for two years, then he would have to pay both 
normal tax and surtax on the $350,000, or $132,220; 
making the total corporation and individual tax 


$182,220. 


Basis for Computing Gain or Loss 


The stockholder’s basis for computing gain or loss 
on his stock may be entirely different from the cor- 
poration’s basis for computing gain or loss on its 
property. The corporation might have a basis of 
$100,000, representing the cost to it or the March 1, 
1913, value of its property. This would continue to 
be the base for the corporation so long as it held 
such property, irrespective of what might be the 
cost to its stockholders of the stock which each 
owned. The corporation might, therefore, have its 
$100,000 base for the property, whereas a stock- 
holder might have a base for his stock which would 
be substantially more or less than the base for the 
corporation. Consequently, the case might be pre- 
sented where a corporation would sell all of its prop- 
erty with a gain to it of $400,000 because its base for 
the property was $100,000, whereas a stockholder 
might have paid $400,000 for his stock so he would 
have a gain of $100,000 on liquidation of the corpo- 
ration. This difference between the basis for the 
corporation and for the individual seems fairly well 
covered in the case of corporate liquidations. The 
difference is not at all recognized in the case of or- 
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dinary dividends. If the corporation, having re- 
alized the $400,000 gain to it from sale of property, 
should distribute this as an ordinary dividend to its 
stockholders, the stockholder would be taxable 
thereon, as above noted, without any recognition of 
the fact that a large part of this dividend was simply 
a return to him of his capital investment. About 
the only manner in which he could prevent such an 
inequity would be by selling his stock (or by a 
liquidating dividend which has the same status 
under the law), in which case recognition would be 
given to his own base instead of that of the corpo- 
ration. 


Another distinction which must be recognized in 
regard to capital gains and losses is that the two- 
year period relates to the time when the taxpayer 
has owned the property of which he disposes. The 
fact that the corporation may have owned its prop- 
erty for over two years does not give to a stock- 
holder who receives a liquidating dividend a right 
to compute capital gain thereon unless he has owned 
his stock for the two-year period. It should also be 
noted that in the case of an estate or trust the two- 
year period dates from the time when the property 
passed.to the estate or trust and not to the period 
when it was originally acquired by the creator of 
the trust. 


Distributions from depletion or depreciation con- 
stitute a notable instance of the failure of the law to 
recognize the difference in base between the cor- 
poration and the stockholder. The corporation may 
have its property valued for purposes of depreciation 
and depletion on a basis which would be equivalent 
to $100 per share. One stockholder may have pur- 
chased his stock at $50 per share; another at $150 
per share. Perhaps a provision might have been 
made in the law whereby each stockholder’s taxa- 
bility for distributions to him would be determined 
on his own basis for the stock so that the stock- 
holder who had paid $150 per share for his stock 
would compute the taxahility of his distributions 
making an allowance for three times the depletion 
and depreciation allowable to the stockholder who 
had paid $50 for his stock. Criticism can hardly be 
made because the law did not add all these possible 
complications to those which already exist. In some 
cases, therefore, the stockholders will receive dis- 
tributions from depletion and depreciation reserves 
which have been computed on a basis higher than 
the cost to them of their stock. There will probably 
be many more cases in which the basis used by the 
corporation will be less than that which would cor- 
respond to the price paid by the stockholder for 
his stock. As a result, some stockholders will re- 
ceive a return of capital somewhat more rapidly 
than they should to correspond to their own invest- 
ment in the stock, but more stockholders will receive 
allowances for return of capital more slowly than 
their investment in the stock would really be en- 
titled to. This will in general be adjusted when 
the stockholder sells his stock and becomes taxable 
upon a gain or is allowed to deduct a loss. Some 
stockholders may suffer through having a loss when 
they sell the stock in excess of the gain against 
which such loss may be applied or by having their 
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loss subject to the 12% per cent limitation, whereas 
they may have been paying a much higher tax rate 
on dividends they had received. 

This comparison of practical effects of varying in- 
come tax rates on the incomes of individuals, trusts 
and corporations might be continued through a wide 
range of transactions and for varying amounts of 
income. Such a discussion as this cannot pretend 
adequately to cover the many conditions which may 
arise and the many different provisions of the law 
which may have an important bearing in each case. 
Perhaps what has here been said may serve to illus- 
trate how much the amount of the tax to be paid 
may be affected by the nature of the taxable unit 
which receives the income. There can be no thought 
that everyone can so arrange his affairs that he will 
always be able to take advantage of the minimum 
rate applicable to every transaction. He may, how- 
ever, with all propriety give some attention to see- 
ing that he does not so conduct his affairs as to 
subject himself to the payment of an unnecessarily 
high tax. Perhaps more attention given to these 
questions before the tax attaches would mean less 
criticism of unfairness and inequalities in the law. 





California Inheritance Tax Law Upheld 
by the United States Supreme Court 


HE California inheritance tax law was held 

valid by the U. S. Supreme Court on April 13 in 
the case brought from California by the executors 
of the estate of Henrietta Pierce Watkinson. 

The law was attacked on the ground that it did 
not allow as a deduction, the amount of inheritance 
tax paid to the Federal Government. The court in 
over-ruling this contention held that the states have 
the right to prescribe in their inheritance tax laws 
the method of determining the value of property 
transferred and to provide that no deduction shall 
be made from this value on inheritance taxes or 
estate tax levied by the Federal Government. 


Instaliment Method of Computing Profits 
Held not to Clearly Reflect Net Income 


HE installment method of computing income 

does not clearly reflect the income and is not 
authorized under the Act of 1918, according to the 
decision of the Board of Tax Appeals rendered in 
the Appeal of B. B. Tood, Inc. 

To what extent this decision will affect tax re- 
turns for the years in which the Act of 1918 was 
effective is yet in doubt. It is probable that in 
cases where no contest is made, the original returns 
made on the installment basis will be allowed to 
stand. The probability is that the regulations will 
not be changed until the question has been settled 
by a court of competent jurisdiction. Meanwhile, 
the installment basis can be used only in cases of 
agreement between the taxpayer and the Commis- 
sioner. 

The Act of 1921 and the Act of 1924 each contain 
a provision in regard to installment sales of prop- 
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erty which was not in the Act of 1918. Section 
202 of the Acts of 1921 and 1924, relating to the 
determination of gain or loss from the sale of prop- 
erty, provides “that nothing in this section shall be 
construed to prevent (in the case of property sold 
under contracts providing for payment in install- 
ments) the taxation of that portion of any install- 
ment payment representing gain or profit in the 
year in which such payment is received.” The 
strictly negative form of the provision has been 
interpreted to indicate a deliberate avoidance of 
statutory approval of the installment method. 





Loss on Sale of Stock Not Limited to 
12'4 Per Cent 


LOSS on stock determined to be worthless is 
an ordinary loss under Section 214 and is not 
a capital loss subject to the 12% per cent limitation, 


the Income Tax Unit has ruled.—I. T. 2149 :IV- 
12-2088. 


Gasoline Tax Levies 


AWS imposing a tax of 2 cents a gallon on gaso- 
line have recently been adopted by the legis- 
latures of Iowa, Missouri, Nebraska, Ohio, Kansas, 
Michigan and Wisconsin. In North Carolina the 
tax has been increased from 3 cents to 4 cents per 
gallon, in South Carolina from 3 cents to 5 cents, 
and in Tennessee from 2 cents to 3 cents. The only 
states now not levying a gasoline tax are Illinois, 
New York, New Jersey and Rhode Island. 


THE INCOME TAX ON STOCKS 


AND BONDS 





NLESS books are kept on the accrual basis, 

interest is returnable when received, no mat- 

ter when earned. But interest credited or 
held subject to call, as savings bank interest and 
bond coupons, is constructively received, that is, it 
must be returned as from due date. On the accrual 
basis, interest is taxable when earned, even though 
not payable, but it is permissible to take account of 
accruals by regular periods, not necessarily ending 
on the last day of the taxable peried. 

The fact that a certain corporation is itself ex- 
empt from tax upon its income does not exempt the 
interest received by taxable persons from it. For 
example, if a mutual benefit cemetery company or 
an incorporated social club issues interest-bearing 
bonds to raise funds, individual owners of such 
bonds must account for the interest. 

Exempt securities, such as municipal bonds, 
should be clearly distinguished from tax-free bonds, 
which are so called because they provide that the 
interest will be paid “free of all taxes” which the 
debtor is required to pay upon or withhold from 
such interest. The interest upon such bond is fully 
taxed and an individual owner will include in his in- 
come the entire amount of the interest. But the 
debtor corporation or “source” is required to pay on 
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his behalf a tax of 2% of the interest, and the 
amount so paid is shown as a credit on the return of 
the individual and applied toward the total tax 
which would otherwise be due. The tax so paid at 
the source is not to be reported as additional in- 
terest by the holder, the former rule to the contrary 
having been changed by the statute. Moreover, one 
of the courts recently held the former rule unwar- 


ranted as the supposed additional income was pure 
fiction. 


Payment at the source is required only where a 
corporation agrees to pay the interest on its bonds 
or other obligations without deduction for any tax 
which it may be required or permitted to pay there- 
on or retain therefrom under any law of the United 
States, or agrees to pay any portion of the Federal 
income tax of the owner of its bonds or other obli- 
gations, or reimburse the owner for any portion of 
such tax. It is not required where a claim for ex- 
emption is filed nor where the bonds are owned by 
a domestic corporation. There is no advantage to’ 
the bondholder in claiming exemption from pay- 
ment at the source, but a person who is actually 
exempt should make the claim for the benefit of the 
debtor corporation. 

(Continued on page 193) 


Changes in Regulations Governing the 
Federal Estate Tax 
(Continued from page 183) 

the new regulations, which corresponds to Article 
89 of Regulations 63 (1922 Edition), contains an 
additional penalty of $10,000 or imprisonment for 
not more than one year for willful failure to file a 
notice or make a return. Any person who willfully 
aids in the preparation of a false or fraudulent notice 
or return is subject to a penalty of $10,000 or im- 
prisonment for not more than five years. Article 
93 of the new Regulations, which corresponds to 
Article 91 of Regulations 63 (1922 Edition), contains 
an additional penalty of $10,000, or imprisonment 
for not more than one year, for willful failure to 
pay any tax, keep records or supply information 
required by law or regulations. This article also 
contains a general penalty of $10,000, or imprison- 
ment for not more than five years, for willful at- 
tempts to evade or defeat the tax in any manner. 

The remedies of the taxpayer after assessment or 
payment have been changed under the Revenue Act 
of 1924. Article 96 states that no claim for abate- 
ment may be filed for the abatement of any part 
of the tax shown upon the return, or for the abate- 
ment of any deficiency, interest, additional amounts 
or ad valorem penalty unless a jeopardy assessment 
thereof has been made. A bond in double the 
amount of the claim must also be filed. Articles 
92 and 93 of Regulations 63 (1922 Edition) provided 
that the taxpayer could file a claim for abatement in 
any case where the alleged excessive tax or illegal 
penalty had been assessed but not paid. In regard 
to claims for refund, Article 100 of the new regula- 
tions, which corresponds to Article 97 of Regula- 
tions 63 (1922 Edition), provides for interest on re- 
funds at the rate of six per cent in all cases from 
the date when the tax or penalty was paid. 











Editorial Review 


Administrative Tax Measures 


One method of defeating the application of a law 
is in preventing the establishment of an effective 
administrative system. And, conversely, opposi- 
tion to measures designed to really and uniformly 
enforce a law may reasonably be taken to indicate 
opposition to the law itself. 

Any statute providing for the levy of a tax which 
permits a few through artificial devices within the 
law escape the tax burden is in effect discrimina- 
tory, and serves to undermine the public morale and 
to foster illegal tax evasion. It is highly important, 
therefore, that the possibilities for tax avoidance 
be reduced to a minimum. If when fairly and 
equally applied, a tax proves economically unsound 
- or grossly inequitable, it can and should be modified 
or repealed. 

The tax on gifts and the provisions of Section 
219, requiring that the grantor of a revocable trust 
include the income of such a trust in his net in- 
come, are primarily administrative measures to 
make the income tax, and, in the case of the gift 
tax, also the Federal inheritance tax, more uniformly 
operative. From the viewpoint of the Govern- 
ment’s interests, they are equally as justifiable as 
any of the other administrative provisions insuring 
that the revenue provided by law will be collectible. 

In order to win or merit popular support, the at- 
tack which is being launched against these two ad- 
ministrative provisions of the Act of 1924 must 
necessarily be supported by more plausible reasons 
than thus far have been advanced. 


The French Fiscal Dilemma 

The failure of France at the close of the war when 
patriotic fervor was high to impose direct taxes 
commensurate with the needs of the government is 
one of the underlying causes of the financial and 
political disturbance through which that country 
is passing. The much vaunted French patriotic 
fervor appears now to be at low ebb, at least among 
those who possess the wealth of the country, as 
proposals to increase tax levies by direct taxation 
result in wholesale “flight” of capital. 

The dislike of the French to be taxed should 
logically have been accompanied by economy in 
government expenditures of a purely nonproduc- 
tive nature following the World War. Instead the 
world has witnessed the maintenance of a military 
machine on an unprecedented peace time scale and 
effort to obtain world military supremacy of the air, 
with resultant expenditures unwarranted by a nation 
unable to meet its debts. Current expenses have 
been in excess of revenue every year since the war. 
In 1924 the deficit was in excess of 11 million francs. 
Loans and bonds amounting to 100 billion francs 
will be payable within the next twelve months. In 
order to meet current expenditures, the Herriot 
Government was forced to issue notes in the amount 
of two billion francs and to make loans from the 
Bank of France beyond that which was authorized 
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at the time by law. The Government has since 
launched an era of inflation by raising the legal note 
issue limit from 41 billion francs to 45 billion francs 
and by increasing the loaning power of the Govern- 
ment from the Bank of France from 22 billion francs 
to 26 billion francs. But increasing the national in- 
debtedness does not aid in balancing the national 
budget, which can be accomplished only by increas- 
ing the revenue. 

But a small proportion of the revenue is raised by 
direct taxation. The Frenchman’s aversion to pay- 
ing taxes of any kind is so pronounced that the Gov- 
ernment has found it necessary to utilize a compli- 
cated scheme of indirect taxes. 

An attempt by M. Herriot to seriously administer 
the income tax by a check on incomes from securi- 
ties by a system of coupon certificates raised such 
a storm of protest that it was abandoned after an 
inconclusive test of but six weeks. Later Herriot 
met defeat following a proposal to increase the rev- 
enue to the Government by a forced loan of ten per 
cent spread on the basis of capital wealth. The 
perpetual securities were to have yielded interest 
at the rate of 3 per cent. 

The French are given credit for being exception- 
ally successful in evading the inadequate income tax 
which is supposed to be levied. The administra- 
tion of the tax is, apparently, lax. According to a 
statement credited to M. Loucheur, everybody in 
France save the “mugs” tries to avoid the income 
tax. Unfortunately for the Government, income 
tax dodging has been all too successful. 

The attiude of the French toward the income tax 
impresses outside observers as indicative of the 
failure of the responsible citizens of France to 
squarely meet the serious financial situation in 
which their nation has been involved. Either the 
French must submit to direct taxation comparable 
with that which has been levied in Great Britain and 
the United States, or a complete financial collapse 
seems likely to occur. 


Capital Accumulation 


Despite the claims that high income and other 
taxes are seriously hampering capital accumulation, 
a study by Dr. Friday of national savings made 
last year suggests that more concern need be given 
to the distribution of saved wealth than to the lack 
of capital in the aggregate. There is no dearth of 
capital, according to Dr. Friday’s findings. This 
he viewed as tangibly demonstrated by the record 
breaking building activity of the last few years and 
by the tremendous security issues which have been 
floated without any severe strain on the financial and 
credit structure of the nation. 

Additions to the capital wealth of the country 
last year are estimated as follows: houses and other 
buildings, $5,500,000,000; railroad improvements, 
$1,000,000,000; public utility extensions and im- 
provements, $1,600,000,000; additions to manufac- 
turing plants, $1,800,000,000; road, pavements and 
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public improvements other than buildings, $1,500,- 
000; gold and currency imported, $300,000,000; 
foreign securities imported, $1,000,000,000. 

These items represent a total of $13,700,000,000, 
but after adjustment for automobiles abandoned dur- 
ing the year and other such considerations and 
duplications in the above classifications, Dr. Friday 
reduced the estimated net addition to physical 
wealth of the country last year to $11,000,000,000, 
which, based upon estimate of the total national 
income represented a capital accumulation of at 
least one-sixth of the national income. 

Data on industrial output show that while the 
population of the United States is only one-half as 
much larger than it was twenty-five years ago, 
manufacturing output in physical units is two and 
a half times as large and mining output is three 
times as large. Moreover, the working day has been 
shortened in the meantime. “It is no wonder,” says 
Dr. Friday, “that we find it easy to save even while 
we are increasing the standard of living of the great 
mass of our people.” 


ERRATA 


An editorial footnote to the article by Mr. Dennis 
Hartman in the April issue referred to him as a 
member of the New York Bar. Mr. Hartman is a 
lawyer, but not a member of the New York Bar. 


An omission in proofreading a sentence in the 
article by Mr. Willis W. Ritter in last month’s issue, 
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entitled Jurisdiction of the United States Board of Tax 
Appeals, resulted in a possible ambiguity in explana- 
tion of the 60-day rule for filing appeals from the 
Commissioner’s determination to the Board of Tax 
Appeals. The statement as it should have appeared 
was: “The attitude of the Board is that it has no 
jurisdiction of appeals not filed within the 60-day 
period, and may not grant extensions of time either 
in particular cases or by ruling that Sundays and 
holidays shall be excluded in the computation.” 

It is important that no occasion for misunder- 
standing on this point be given, as the Board of 
Tax Appeals has found that taxpayers have had 
difficulty in understanding that the 60-day period 
after the notification of the Commissioner’s deter- 
mination of a deficiency tax or a proposed assess- 
ment, within which an appeal must be filed, includes 
Sundays and holidays. 


Income Tax Paid for Bondholder on a Tax- 
Free Covenant Bond Not Income 


HE amount of income tax paid for a bondholder 

by an obligor pursuant to a tax-free covenant is 
not in the nature of additional interest paid the 
bondholder and is not to be included in his gross 
income for tax purposes under the Act of 1918, ac- 
cording to the decision of the District Court in 
Pitney v. Duffy, 291 Fed. 621. Article 31 of Regu- 
lations 62 (1922 edition) and Article 31 of Regula- 
tions 65 have been amended to conform to the court 
decision above mentioned. 


“Office Management 


Principles and Practice” — 


orerict 
MANAGEMEM 


By WILLIAM HENRY LEFFINGWELL 


Member, The Taylor Society, The Society of Industrial Engineers, and Associate of The American 


Society of Mechanical Engineers, President, The Leffingwell-Ream 


Office Management,”’ etc. 


Co., Author, “Scientific 


ERE, at last, is a book that develops rials, and methods of desk efficiency, open- 
from over 20 years’ experience in ing and distributing mail, recording and 
literally hundreds of offices, the bookkeeping, filing and indexing, and so 

actual principles underlying practically forth. Emphasis is placed upon office 


every activity of office management. It personnel and methods of control. The 
places special emphasis upon the significant principles underlying every sort of office 
position of the office in relation to the work are stated clearly, fully. Literally 
other departments of business and the hundreds of valuable pointers on office 
scientific method of approach to, and han- management are placed at your disposal 
for instant reference. 880 pages. 


dling of, all office problems. 


A Veritable Encyclopedia 
on Office Management 


TARTING with a survey of the office 
in the various types of business, the 
author proceeds to lay bare the under- 

lying principles of able organization and 
control. Step by step, he shows definitely 
how to analyze the problems of office man- 
agement, points out the fundamental im- 
portance of standardization of the product 
of office work, plant, equipment, and mate- 
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Article 565 of Regulations 62 (1922 edition) has 
been amended to read as follows: 

Corporations may deduct taxes from gross income to the 
same extent as individuals, except that in the case of corpo- 
rate bonds or obligations containing a tax-free covenant 
clause, the corporation paying a Federal tax, or any part of 
it, for someone else, pursuant to its agreement, is not entitled 
to deduct such payment from gross income on any ground. 
In the case, however, of corporate bonds or obligations con- 
taining an appropriate tax-free covenant clause, the corpora- 
tion paying a state tax or any other than a Federal tax for 
someone else, pursuant to its agreement, may deduct such 
payment as interest paid on indebtedness. 


Provisions of the State Income Tax Laws 


—A Summary 

(Continued from page 181) 
(with the school districts sharing, in some cases), 
in the ratio which the total assessed valuation of 
real property in such local districts bears to the 
total assessed valuation of real estate in the state. 
The corporation income tax is distributed two-thirds 
to the state and one-third to the cities, villages and 
towns where the tangible property of the corpora- 
tions taxed is located. Of the share going to the 
cities, villages and towns, one-third is distributed 
to the various school districts therein. 

Wisconsin allows the localities where the income 
tax is collected to retain 50 per cent of the proceeds 
thereof, while 10 per cent goes to the counties, and 
40 per cent to the state. 

The other eight income tax states — Arkansas, 
Mississippi, Missouri, North Carolina, North Da- 
kota, Oklahoma, South Carolina and Virginia—use 
the entire proceeds of their income taxes for gen- 
eral state purposes. 
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XIII. RELATION TO OTHER TAXES 


1. Taxes replaced by income tax. 

Massachusetts, New Hampshire, New York and 
Wisconsin exempted intangible personal property 
from taxation at the time when they enacted their 
income tax laws. 

New York has gone further and in the case of 
corporations has exempted them from all taxes on 
personal property, but individuals and partnerships 
are still taxable upon many forms of tangible per- 
sonal property. 


2. Yield. 


While there is no doubt that in the states which 
have replaced their taxes on intangible personal 
property by income taxes, these taxes have resulted 
in a much greater yield than was realized theretofore 
from this source, the state income taxes everywhere 
represent but a small part of the total state and 
local revenues. Likewise, there is no state which 
collects anywhere near as large an amount of rev- 
enue through its income tax as the Federal Gov- 
ernment collects from incomes in the state. 

As is to be expected, New York is far in the lead 
in the total revenue realized from state income taxes. 
In the fiscal year ending June 30, 1923, it collected 
$37,771,204 from the personal income tax, and $22,- 
593,089 from the corporation franchise tax, a total 
of $60,364,293. This, however, was less than 10 per 
cent of the total of all state and local taxes—$630,- 
186,662; and less than one-seventh of the Federal 
income taxes collected in New York in this year— 
$456,952,559., 
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Massachusetts ranks second to New York in the 
amount yielded by its income taxes. In 1922, its 
corporation franchise tax yielded $10,848,228, and 
the personal income tax $14,043,552. In 1923, the 
Federal Government collected $112,112,785 income 
taxes from this state. 

Wisconsin collected $5,078,565 from income taxes 
in 1922-23, out of a total tax levy of $120,357,198. 
The Federal Government in this year took $24,- 
976,851 in income taxes from this state. In 1923-24 
the state income taxes totaled $7,897,886. 

Missouri collected $4,794,496 from its income tax 
in 1921, and $2,962,976 from a special corporation 
franchise tax. 

Virginia in the same year collected $2,098,933 
from its income tax. 

South Carolina collected $2,032,781 in 1922, the 
first year that its income tax law was in force. 

New Hampshire collected about $220,000 from its 
income tax on the income of intangibles in the 
calendar year 1924, which covered only two-thirds 
of the first year of the operation of this law. 


THE INCOME TAX ON STOCKS 


AND BONDS 





(Continued from page 189) 


Under some bonds the debtor agrees to pay to 
the holder some amount in reimbursement of part 
of the income tax upon the interest. The amount 
thus received is additional income to the bond- 
holder. 

When a bond is sold between interest dates, the 
seller and the purchaser customarily apportion the 
interest becoming payable, and the amount earned 
up to the date of the sale is paid by the buyer of the 
bond to the seller. If interest is payable every six 
months, January 1 and July 1, and the bond is sold 
on April 1, the. buyer will pay the seller one-half of 
the interest. That amount shall be included in the 
seller’s return as interest received and not as part of 
the profit on the bonds. The buyer should not in- 
clude the amount so paid in his computation of the 
cost of the bond, but when he receives the interest 
payment in July, the entire amount is not income to 
him, but only that part in excess of what he has 
paid to the seller, and he will therefore include in 
his return only one-half of the interest received by 
him. The entire consideration paid will be taken as 
the price of the bond unless the taxpayer shows 
what portion of it was accrued interest. 


Deductions for Losses 


Corporations and individuals may deduct without 
limit ‘fall interest paid or accrued within the tax- 
able year on indebtedness,” except for the restric- 
tion as to indebtedness for carrying tax-exempt se- 
curities. Whether interest accrued or interest paid 
in, the basis of the deduction will depend on the 
methods followed in the books of the taxpayer. 
Accrued interest on bonds at time of sale, advanced 
by the buyer to the seller, is not paid upon an in- 
debtedness of the buyer and may not be deducted, 
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inventory amounts to—and the most effective methods of 
keeping the inventory under perpetual control. 
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but should be excluded from the interest received. 

The interest deduction must not include any in- 
terest paid on “indebtedness incurred or continued 
to purchase or carry obligations or securities (other 
than obligations of the United States issued after 
September 24, 1917, and originally subscribed for by 
the taxpayer), the interest upon which is wholly 
exempt from taxation under this title.” A taxpayer 
may not borrow money to buy state or municipal 
bonds, use the exempt interest to pay the interest 
on the loan, and then deduct the interest so paid 
from his other income which is taxable. Although 
the interest paid may exceed the interest received, 
the excess is not therefore deductible, but the entire 
amount paid upon such indebtedness must be ex- 
cluded. The interest paid by an individual on in- 
debtedness incurred or continued to carry dividend- 
paying stock is deductible, since the dividends are 
not wholly exempt, although not subject to the 
normal tax. 

Individuals are not limited to deducting only 
taxes relating to business, but may deduct all taxes 
assessed by the United States, the states, or any 
political subdivisions, when paid or accrued, except- 
ing Federal income and profits taxes (and foreign 
taxes of the same kind, for which credit is allowed). 
Special assessments for local benefits of a kind tend- 
ing to increase the value of the property are ex- 
pressly excluded from the allowable deduction, since 
they are in fact the cost of a permanent improve- 
ment. Water rates and like payments for service are 
not taxes but expenses, deductible only if properly 
incurred in carrying on business. Automobile 
license fees are ordinarily taxes. 

Taxes are often levied upon the shares of stock 
in banks and other corporations, which the corpo- 
ration is required to pay on behalf of the owners 
of the stock. If the corporation pays such tax with- 
out reimbursement from the shareholders, it is per- 
mitted to deduct the amount, and no deduction is 
allowed to the shareholders. If, on the other hand, 
the corporation is reimbursed for such payment, as 
by a charge against the dividends payable, the tax 
may not be deducted from the income of the corpo- 
ration, but may be deducted by the individual stock- 
holders as taxes paid. In neither case is the amount 
of the tax added to the income of the stockholder, 
as under former laws. Payment in cash, to a stock- 
holder who is exempt from tax, of the same amount 
as the tax imposed upon and paid for other shares, 
is a dividend payment which gives the corporation 
no right to any deduction. 

Taxes paid at the source upon tax-free covenant 
bonds, other than the Federal income tax, may be 
included in the deduction for taxes paid on the re- 
turn of the holder of the bonds and must be reported 
by him as additional income received. The Federal 
income tax is not deductible by either the corpo- 
ration or the holder of the bonds, under specific 
statutory provision, but the amount paid on behalf 
of the holder may be credited by him directly 
against the amount otherwise payable by him on 
his individual return. He is not required on this 
account to report the same amount as income, the 
new statute having reversed the former rule. A 
recent court decision holds the former rule improper 
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even for earlier years, as its effect is to create income 
out of a fiction. This decision, if sustained, may pre- 
clude the treatment of other payments on behalf of 
the holders as income to them. 


Losses must be separately reported, with the 
explanations required by the regulations, and should 
not be included in the expenses or in any other de- 
duction. Common to the various kinds of deductible 
losses is the requirement that they may be “sus- 
tained.” Although it is no longer required that a 
loss be deducted only in the year in which it is sus- 
tained, it remains the rule that no deduction for any 
period arises unless the loss is actually sustained at 
some time. It is held that a loss is not “sustained” 
when it reflects a speculative or fluctuating valua- 
tion of a continuing investment, but only after it 
had been determined and ascertained upon an 
actual, completed, and closed transaction, and after 
the amount involved has irredeemably disappeared 
from the assets of the taxpayer. The special per- 
mission to deduct a portion of a debt which is un- 
collectible in part is an exception to this rule. No 
loss is sustained by a person who gives away prop- 
erty or is divested thereof by death, no matter what 
its value at the time. 


Amendment of Wisconsin’s Income Tax 
Law Lightens Tax on Property 


ADICAL changes have been made in the Wis- 

consin income tax system as a result of the 
enactment by the Wisconsin Legislature of the so- 
called Administration Income Tax Bill, which after 
some amendments became Bill 122 S. 


The amount of revenue which will be derived is 
not changed but a greater proportion will be col- 
lected by income taxation. The bill was bitterly 
opposed by the large financial interests of the state. 


The results of the bill, as summarized in the 
Henry B. Nelson Fax Service, are as follows: 


1. An increase generally in the income taxes paid by cor- 
porations or business where personal property of any kind is 
a factor through the repeal of the offset provision. 


2. A possible increase in the income taxes paid by indi- 


viduals, depending upon whether or not the repeal of the offset 
is of greater weight in the payment of taxes than the increased 
exemptions allowed to a married man or head of a family. 


3. A decrease in amount of the tax on real and personal 
property throughout the state due to the fact that the school 
taxes are now to be taken out of the increased income tax allot- 
ment to the state thus relieving general property of that burden. 

4. The practical effect of shifting the burden of school 
taxes from the rural communities to the urban communities. 


5. The repeal of the personal property offset. 

6. Increased exemptions to a married man from $1,200 to 
$1,600 and an increase in the exemption for minors under 18 
years of age and dependents from $200 to $300. 


7. The inclusion of exemptions of the above amounts for 
a head of a family. This is an entirely new allowance as here- 
tofore there was no provision made for exemptions to a head 
of a family as distinct from a man and wife living together. 


8. A change in the distribution of the tax from 70 per cent 
to the town, city or village, 20 per cent to the county and 10 
per cent to the state, to 50 per cent to the town, city or village, 
10 per cent to the county and 40 per cent to the state. 
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Constitutional Tax Apportionment and 


Uniformity Requirements 

(Continued from page 176) 
and lands, the amount collectible being determined 
by the population of the respective states and not 
by the value of the lands and dwelling houses which 
were taxed. Under such a scheme, the owners of 
lands and dwelling houses in one state were re- 
quired to pay a rate of tax unequal to the rate paid 
by owners of lands and dwelling houses in another 
state, due to the disparity between the ratio of the 
population of the two states and the ratio of the 
value of the dwelling houses and lands of such 
states. 

This inequity in the tax, however, does not apply 
to a capitation or poll tax, because such a tax is 
based on the head or poll and each individual is 
called upon to pay the same tax regardless of the 
state of his residence. 

On account of these hardships, we find that the 
Congress has laid a direct tax in accordance with 
the Constitution on only four® occasions, which were 
referred to above. 

3efore the Sixteenth Amendment, which author- 
ized the laying of income taxes without apportion- 
ment among the several states, practically all Fed- 
eral revenue came from duties, imposts and excises. 
These taxes are usually designated as indirect taxes. 

Indirect taxes, according to Article 1, Section 8, 
Clause 1, quoted above, are required to be uniform 
throughout the United States. 

The contention was made that certain acts were 
not uniform within the purview of the Constitution 
because designated persons, classes and corporations 
were exempt, but the court held that the uniformity 
required was a geographical or territorial uni- 
formity.’° In other words, to be uniform the tax 
must apply to the whole territory of the United 
States. 

The chief controversy in the courts has involved 
the distinction between direct and indirect taxes. 
This will be the subject for the next article. 


® This does not include the income tax act of 1894, which was 


not apportioned in accordance with the Constitution, and which the 
Supreme Court held to be unconstitutional for that reason, in the 


case of Pollock v. Farmers’ Loan and Trust Company, 158 U. S. 
601. 

10Flint Stone Tracy Co., 220 U. S. 107; Camp Bird Ltd. v. 
Howbert, 249 Fed. 277; N. Y., N. H., and H. R. R. Co. v. U. S., 
269 Fed. 907; LaBelle Iron Works v. U. S., 256 U. S. 377; 
Brushaber v. U. P. P. Co., 240 U. 8S. 1; Stanton Baltic Mining Co., 
240 U. S. 103. 
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Gift Within Two Years of Death Held Not 
in Contemplation of Death 


CONVEYANCE by a woman 64 years of age 

within several months of her death was held by 
the Court of Claims of the United States in Sara 
Leavitt Myers et al. v. the United States not to have 
been made in contemplation of death within the 
meaning of Section 402 of the Revenue Act of 1918, 
which relates to the estate tax under that act. 

The court stated in the opinion that at the time 
of the conveyance the donor, though affected 
with a serious disease, one which might become 
acute and end her life at any time, was in her usual 
health, cheerful of disposition, discharging her usual 
duties, indulging in her accustomed pleasures and 
planning for the future. Further the opinion says: 
“Under the usual rule applicable in the compilation 
of mortality tables, of which the courts take judicial 
knowledge, she had an expectancy of 11 years. And, 
for aught that appears, she, in common with the 
rest of humanity, expected to outlive her allotted 
time.” 


With respect to a second issue in the case, the 


Court held that the contention that the finding of 
the Commissioner of Internal Revenue is conclusive 
and not reviewable by a court is clearly untenable 
and that to hold otherwise would deprive taxpayers 
of a right and remedy accorded them by the statute. 


Losses Sustained Prior to March 1, 1913, 
Not Deductible Under 1918 Act 
HERE property acquired previous to March 
1, 1913, was sold during the years that the Act 

of 1918 was applicable for an amount greater than 


cost, but less than the market value at March 1, | 


1913, the difference between the latter value and 
cost is not allowed as a deduction from income. 

That is the effect of the decisions of the United 
States Supreme Court in United States v. Flannery 
and McCaughn v. Ludington wherein it was held that 
under the Act of 1918 only actual losses on property 
acquired before March 1, 1913, as measured by the 
excess of the purchase price over the selling price, 
is deductible as a loss against income. 

The decisions were in conformity with those pre- 
viously rendered in Goodrich v. Edwards, 255 U. S. 
527 and Walsh v. Brewster, 255 U.S. 536. The opin- 
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jon in McCaughn v. Ludington, rendered by Mr. Jus- 


tice Sanford states, in part: 


These decisions are equally applicable to the Act of 1918. 
There is no difference in substance between the language of 
the two Acts in respect to the ascertainment of the gain 
derived or loss sustained from the sale of property acquired 
before March 1, 1913; and the correlative nature of these 
two provisions is emphasized in the Act of 1918 by their 
combination in one and the same sentence. As it was held 
in these decisions that the Act of 1916 imposed a tax to 
the extent only that gains were derived from the sale, and 
that the provision as to the market value of the property on 
March 1, 1913, was applicable only where a gain had been 
realized over the original capital investment, so we think it 
should be held that the Act of 1918 imposed a tax and 
allowed a deduction to the extent only that an actual gain 
was derived or an actual loss sustained from the investment, 
and that the provision in reference to the market value on 
March 1, 1913, was applicable only where there was such an 
actual gain or loss, that is, that this provision was merely a 
limitation upon the amount of the actual gain or loss that 
would otherwise have been taxable or deductible. 

In the Flannery decision, the Court held that the 
reference in the Act of 1918 to the market value on 
March 1, 1913, was merely a limitation upon the 
actual gain or loss that would otherwise be deduct- 
ible. Hence the deductible loss where both the 1913 
value and cost were greater than the selling price 
but where the 1913 value was less than cost would 
be the difference between the March 1, 1913, value 
and the selling price. 

Under the Act of 1924, it is specifically provided 
that in the determination of gain or loss from the 
sale or other disposition of property acquired before 
March 1, 1913, the basis shall be the cost, or the fair 
market value of such property as of March 1, 1913, 
whichever is greater. 

The difference in the results obtained under vari- 
ous conditions by applying the method of computa- 
tion now applicable under the Acts of 1918 and 
1921 and that prescribed by the Act of 1924 is 
graphically illustrated in the following table: 




















Gain or Loss 
Mar. 1, 1913} Selling = |——————,————- 
Cost Value Price Under Acts |Under ‘Act 
of 1918 of 1924 
or 1921 

(1) ) $10,000 $11,000 $12,000 +$1,000 +$1,000 
(2) 10,000 12,000 11,000 *0) — 1,000 
(3) 11,000 10,000 12,000 + 1,000 + 1,000 
(4) 11,000 12,000 10,000 — 1,000 — 2,000 
(5) 12,000 10,000 11,000 *0 — 1,000 
(6) 12,000 11,000 10,000 — 1,000 — 2,000 





* Neither taxable gain nor deductible loss. 


It will be noted that the method authorized by 
the Act of 1924 works entirely to the advantage of 
the taxpayer. Taxable gain is not increased, but 
in.cases numbered 2 2 and 5 5, where there is no tax- 
able gain or deductible loss under the Act of 1918 
or the Act of 1921, a deductible loss accrues under 
the Act of 1924. In cases numbered 4 and 6, the 
deductible loss is increased under the Act of 1924. 


Miscellaneous Court Decisions 


OTOR propelled fire engines and apparatus are 

not automobiles, automobile trucks or auto- 
mobile wagons within the meaning of those terms in 
Sections 600 and 900, respectively, of the Revenue 
Acts of 1917 and 1918, imposing a tax on the sale of 
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What They Say 
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Federal Income Tax Index 


“TI regard your service as the best part of my tax 
library."—T. A. Lyon, Attorney, Washington. 


“The index is beautifully gotten up and is the most 
complete thing of its character we have ever seen.”— 
A. Lee Rawlings & Co., C. P. A.’s, Norfolk. 


“I have had occasion to use other services, but after 
fair trial have found your service to be the best.”—Fed- 
eral Reserve Bank, New York. 

“Several tests have indicated the carefulness and full- 
ness of the work. The index is a complete key to the 


official sources of knowledge of the subject.’—Harvard 
Law Review. 
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such vehicles, and so were not subject to such tax.— 
American-La France Fire Engine Company, Inc. v. Rior- 
dan, Collector, U. S. Dist. Court of Appeals, Second 
Circuit. 

The rule that the operations of each of our two 
systems of government are beyond the taxing power 
of the other applies to all taxes, and the exemption 
of municipal agencies from Federal taxation is de- 
pendent upon the effect of the tax—Same case as 
preceding. 





Under Section 64 (a) of the Bankruptcy Act, pay- 
ment of Federal and local taxes should have priority 
over wages. United States Supreme Court in Oliver, 
Trustee in Bankruptcy, et al v. United States, et al. 





A corporation which is simply owning land and 
paying taxes thereon and making efforts to sell 
through agents is not doing business and not sub- 
ject to the capital stock tax, where it receives no 
benefit from such land, maintains no office and has 
no employees. — Lane Timber Company v. Hynson, 
Collector. U.S. Circuit Court of Appeals. 





An army officer is not required to include the 
rental value of his quarters or an allowance known 
as commutation of quarters in his gross income.— 
Jones v. United States. U.S. Court of Claims. 





A corporation reduced the par value of its com- 
mon stock from $100 a share to $1.00 a share but left 
outstanding the certificates of stock evidencing the 
face value as $100 a share; subsequent to such re- 
duction but pursuant to an agreement of reorganiza- 
tion dated prior thereto, the company changed its 
capital stock from par value to no par value; the 
reorganization plan provided also that the shares of 
no par value stock should be exchanged for an 
equal number of shares of the outstanding par value 
stock; and the stockholders in accordance with such 
plan assigned the certificates of share of stock indi- 
cating a face value of $100 per share to the trustees 
under the reorganization plan in exchange for vot- 
ing trust certificates for an equal number of no par 
value stock. Held that the stamp tax on the trans- 
fer to the trustees should be computed according 
to the full face value of the outstanding certificates 
of stock. U.S. Court of Claims in The Goodyear 
Tire & Rubber Co. v. The United States. 
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In the determination of invested capital, the U. S. 
Circuit Court of Appeals, Second Circuit, held in 
Eaton, Collector v. The English & Mersick Company 
that amounts of net profits credited to individual 
surplus accounts standing in the names of the stock- 
holders, which were not, and could not have been 
at that time, actually distributed to the stock- 
holder was not borrowed capital of the corporation 
and therefore should be included as invested capi- 
tal of the corporation. 


A corporation is not entitled to increase its in- 
vested capital upon a sale of the entire capital stock 
by its sole stockholder to another at a price much 
greater than the cost of the corporation’s 
asset. Decision of U. S. Circuit Court of Appeals, 
Second Circuit, in Union Petroleum Steamship Com- 
pany v. Edwards. 


Minnesota Taxpayers Organize 
The Minnesota Taxpayers’ Information Bureau, 


a nonpolitical organization, has been incorporated | 
for the purpose of keeping down taxation by pass- | 


ing on to the taxpayers of the state information 
about possible leaks in the public treasury and un- 
warranted expenditures of the public funds. 
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Board of Tax Appeals to Hold Hearings 
Outside of Washington 


DIVISION of the Board of Tax Appeals will 

hold hearings at points in the Northwest and 
on the Pacific Coast, J. Gilmer Korner, Jr., Chair- 
man of the Board, has announced. The division 
will be composed of Messrs. A. E. Graupner, P. W. 
Phillips, and C. M. Trammell. 

The calendar as tentatively arranged follows: 
Milwaukee, May 4 to May 10; St. Paul, May 11 to 
May 21; Seattle, May 23 to May 29; Portland, Ore., 
May 31 to June 4; San Francisco, June 6 to July 4; 
Los Angeles, July 6 to July 17. The division will 
return from Los Angeles direct to Washington. 





Significant Decisions of the Board of 
Tax Appeals 


Accrual Accounting.—A bank kept its account on what 
was held to be the accrual method. It computed the amount 
of discount earned in the month by taking the daily balances 
on each class of notes, figuring the amount of discount 
earned in the month, and setting up the balances in a reserve 
for unearned discount. At the end of each year the amount 
in the reserve for unearned discount was taken as the true 
amount of unearned discount at that time. The Commis- 
sioner contended that the method employed gave but an 
approximation to the unearned discount and was not a 
proper accrual method. The Board held that a satisfactory 
accrual method had been employed in handling all items of 
income and expense except the insurance liability, but that 
nevertheless the general method employed was an accrual 
method.—Appeal of Madison & Kedzie State Bank. 

Where a bank changes its method of accounting from a 
cash to an accrual basis, all of its accounts which are 
accruable must be placed on that basis and it must return 
as income on the new basis discount earned during the year 
or bills discounted in the preceding year, even though it had 
erroneously returned such amount as income and paid the 
tax thereon in such preceding year.—Appeal of the Bank of 
Hartsville. 

Bad Debts.—One part of the decision in the Appeal of the 
Murchison National Bank was as a result of the omission of 
a “not” erroneously stated in the April issue. The Board 
held that bonds of the Imperial Russian Government repu- 
diated by the Soviet Government cannot be written off in 
part, under the Act of 1918, and another part retained on 
the books of the taxpayer as having a value. 

In the Appeal of the Lincoln Drug Company it was held 
that no bad debt deduction may be taken where a debtor 
pays notes in part and creditor takes new notes in payment 
of an open account and continues to sell merchandise to the 
debtor. 

Bad debts charged off the books because too small to 
justify suit or because judgments would be worthless are 
deductible from the gross income.—Appeal of Townsend 
Lumber Company. 


Capital Transactions.—A purchase by a corporation of its 
outstanding stock and a resale of the stock at less than the 
purchase price is a capital transaction and does not result 
in a realized loss to the corporation.—Appeal of Simmons & 
Hammond Manufacturing Company. 


Estate Tax Donations.—A bequest to a Masonic lodge is 
not a bequest to a corporation organized and operated ex- 
clusively for religious and charitable purposes and may not 
be deducted from the gross estate in determining the value 
of the net estates subject to the tax—Appeal of Bert R. 
McReynolds. 

Estate Tax Valuations—Where the corporate stock is 
so closely held that it cannot be valued upon the basis of 
sales in open market, its value will be determined upon the 
basis of assets and earnings. Small weight is to be attached 
to comparative statements of the assets, earnings and stock 
quotations of a competitor corporation, where their purpose 
is to show some relationship between book value and market 
value and where it is claimed that such relationship should 
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be applied in determining the value of stock of a close cor- 
poration.—Appeal of Estate of Jacob Fish, deceased. 


Exhaustion of Leases.—The allowance for exhaustion of 
a leasehold should be spread evenly over the term of the 
lease, without regard to the varying rentals.—Appeal of W. 
W. Carter Co. 


Filing of Appeals.—A petition must be received by the 
Board within the statutory period in order to give the 
Board jurisdiction thereof, and a delay caused by mailing to 
the Commissioner deprives the Board of jurisdiction.— 
Appeal of The Matteson Company. 


Invested Capital Inclusions.—Funds advanced to a cor- 
poration and evidenced by promissory notes cannot be in- 
cluded in invested capital prior to the issuance of preferred 
stock for the notes, even though at the time the advances 
were made it was intended by the advancer that the sum 
should become part of the invested capital of the business.— 
Appeal of Warren-Lamb Lumber Company. 

Where the stock of a subsidiary company was acquired 
with the stock of the parent company, the amount to be 
included in the consolidated invested capital in respect of 
the company acquired shall be computed in the same manner 
as if the assets had been acquired instead of the stock. An 
unexplained excess of capital stock issued over value of 
assets acquired in the sum of $38,406 was eliminated from 
the invested capital of the appellant.—Appeal of Hollings- 
worth, Turner & Company. 

Stock of a subsidiary corporation, whose assets are largely 
intangible, may properly be included in invested capital of 
the parent corporation without the statutory limitation on 
intangibles notwithstanding a subsequent liquidation and 
merger of the subsidiary into the parent corporation.— 
Appeal of Regal Shoe Company. 

Such property rights as leaseholds and good-will acquired 
by a corporation for stock can be included in invested capital 
only when the actual cash value of such properties at the 
time paid in for stock is definitely proven.— Appeal of 
Richard Dairy Lunch Company. 
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A corporation acquired from its predecessor tangible 
property of the actual value of $107,200 and a stamp busi- 
ness valued and set up on its opening books, at $10,000, for 
all of which it issued $112,200 capital stock, $15,000 of which 
thereafter was re-transferred to the corporation and credited 
to its surplus account, the “stamp business account” remain- 
ing unchanged. The Board held that, in computing the 
invested capital of the corporation, the sum of $10,000, rep- 
resenting the value of the stamp business, should not be 
deducted from the capital stock account, where, at the begin- 
ning of the tax years in question, the account showed a 
deficit and the corporation therefore possessed no surplus 
from which to deduct the item of $10,000. Appeal of The 
Kenny Brothers Company. 


Jurisdiction of Board.—An assessment made prior to the 
Act of 1924, while an appeal was pending before the Com- 
missioner, undetermined, is not such a determination as will 
deprive the Board of jurisdiction of an appeal based on a 
letter disposing of the case on its merits after enactment of 
the 1924 Act.—Appeal of the Buffalo Slag Company. 

The Board has jurisdiction to consider an appeal from a 
denial by the Commissioner of a claim for abatement of 
estate taxes assessed on May 11, 1923, where the denial of 
the abatement claim was made subsequent to June 2, 1924. 
The denial of the claim for abatement and not the assess- 
ment was held by the Board to have been the final deter- 
mination by the Commissioner.—Appeal of Henry P. Kransz, 
et. al., Executors. 


Depreciation Allowances.—Depreciation at the rate of two 
per cent on a reinforced concrete building approved. The 
appellant sought to obtain an allowance at the rate of three 
per cent.—Appeal of C. R. McCauley Company. 


Losses.—An operating loss sustained by a taxpayer or- 
ganized during the calendar year 1919 from the date of in- 
corporation to December 31, 1919, is not deductible in the 
return for the calendar year 1920. The Act of 1918 provided 
that the net loss of 1919 shall first be applied against the net 
income of 1918. Since the taxpayer was not in existence in 
1918, this provision cannot be carried out, and hence the 
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showing requirements for Assessments, Returns, Rates, Ex- 
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Mr. John H. Sears, author of Sears’ ‘‘Trust Estates,’’ 


‘*Trust Company Law,’’ ete., has given legal advice on tax 
problems for years. His great accumulation of legal informa- 
tion on this topic is now offered the profession 
in practical form, fully annotated. 
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Board disallowed the deduction against the year 1920.— 
Appeal of Butler’s Warehouses, Inc. 


Nontaxable Receipts.—In the Appeal of A. L. Englander 
the Board held the following forms of income not taxable 
to an individual keeping accounts on a cash basis: (1) Salary 
credited: to an employee on the books of a corporation which 
is not available for the use of the employee; (2) acceptance 
by an employee of no-par value shares of stock of a corpo- 
ration that has no market value in consideration for settle- 
ment for unpaid salary and for advances to the corporation. 

Profit on Installment Sales.—Returns filed with profits on 
installment sales reported on the installment plan basis, as 
provided by Article 42 of Regulations 45, do not clearly 
reflect the income of the taxpayer and the method of com- 
puting income as provided by that article is not authorized 
by Section 200 of the Act of 1918—Appeal of B. B. Todd, 
Inc. (See Supplementary comment on this decision on 
page 188.) 

In conformity with this decision the Board held in the 
Appeal of H. B. Graves Company, Inc., that it is without 
authority to require the Commissioner to permit the filing 
of returns and the computation of income and profits taxes 
on the installment basis as provided by Article 42 of Regu- 
lations 45. 

Tax-exempt Organizations.—Although it had acquired a 
surplus from earnings, a business league was held exempt 
because evidence disclosed that no part of the earnings 
inured to the benefit of any individual—Appeal of Waynes- 
boro Manufacturers’ Association. 

Testimony in Appeal Cases.—Where the taxpayer’s sole 
witness admits that a portion of his testimony is false, the 
Board may regard all of his testimony as having no weight 
in establishing error on the part of the Commissioner in 
determining a deficiency in tax.— Appeal of Edward L. 
Scheidenhelm Company. 

Taxable Dividends.—A resolution of the Board of Di- 
rectors of a corporation directing that a surplus fund be 
placed to the credit of the stockholders “to be paid to the 
stockholders when and as directed by the officers or di- 
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attempted application of corporation laws; many 
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estates, the proper drafting of declarations and 
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The work shows in what manner and how sup- 
ported by legal authority a trust estate may have 
transferable shares, exemption of shareholders’ lia- 
bility, continued existence and safe management. 

The standing of the trust estate with reference 
to taxation and the doing of business on a basis of 
common right, without hindrance from discrimi- 
nating statutes, is carefully discussed 


The First Edition Has Been 
Cited in Nearly Every 
Discussion of the Subject. 
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rectors” constitutes a dividend at the time the resolution 
was passed. A dividend declared by a corporation in 1917, 
prior to August 6, of that year out of March 1, 1913, surplus 


is not taxable to its stockholders as income.—Appeal of 
A. H. Stange. 





Valuation of Inventories—When closing inventories dis- 
close damaged merchandise, the bona fide selling price less 
cost of selling, within thirty days after the inventory date, 
may be used in valuing such goods for inventory purposes. 
The taxpayer had made a return for the year 1919, in which 
damaged or spoiled canned goods were inventoried as of 
December 31, 1913, at a value higher than was later realized. 
An adjustment of the inventory was denied for such goods 
as were not sold until 1922. Appeal of Summit Wholesale 
Grocery Company. 


New Members of the Board of Tax 
Appeals 


Supplementary to the brief introductions published in the April 
number, biographical sketches of William R. Green, Jr., Logan 
Morris and William D. Love, newly appointed members of the 
Board of Tax Appeals, are presented. 

ILLIAM R. GREEN, JR., attended Iowa College, 

Creighton University and University of Iowa. Re- 
ceived degree of L. L. B. He was admitted to practice in 
Iowa, Nebraska, Idaho, Illinois, and before the U. S. Supreme 
Court. Except for a period of eighteen months in the army 
during the war, engaged in general practice of law con- 
tinuously from June, 1911, to December, 1922. In Decem- 
ber, 1922, he was appointed special attorney in the office of 
the Solicitor of Internal Revenue and last year was desig- 
nated by the Solicitor to assist in the drafting of the Rev- 
enue Act of 1924. Following his resignation from the 
Solicitor’s office, on January 1, 1924, he entered private prac- 
Wagner, of Washington, D. C., and Silber, Isaacs, Silber & 
Woley, of Chicago, until appointed to serve on the Board 
tice in Chicago, where he was associated with Wilson & 
of Tax Appeals. 
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Introducing — 
A. Suggestion Department 


Today houses of responsibility prepare 
their stationery to proclaim that 
responsibility—and to reflect a 
prestige worthy of remembrance. 

hanso has inaugurated a “Suggestion 
Department”—a helpful depart- 
ment which can show you a new 
way to get the most out of your 
stationery. 


Already Transo’s newest ideas are being 
adapted by the largest firms in 
the country. 


For the firm that is proud of its ac- 
complishments there is a new, 
simple and sure way to effect- 
ively use its mailing materal. 


You or the proper party in your or- 
ganization, should know of the 
efficiency and true economy of 
the TRANSO MAILING SYS- 


TEM. 


TRUE ECONOMY 


in stationery is possible only when the completed 
job is everything you expect and serves to create 
a favorable impression of you and your business. 


Lif 





MAILING SYSTEMS 


ignso Envelopes and Standard 
Mailing Forms 


Send the Coupon Below—NOW |! 


A. Suggestion Department, 

c/o rene Envelope Co., 

3400 No. Kimball Ave., 
Chicago, IIl. 


We would like the FREE services of your Suggestion Depart- 
ment. 
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R. MORRIS is a native of Logan, Utah. He attended 
public school at Salt Lake City and received an A. B. 
degree from the University of Utah in 1910. Two 

years were spent in study and travel in Germany and Switz- 
erland. Upon his return, following a year as a university 
instructor in German, ‘he re- 
ceived an appointment in the 
War Department in Washing- 
ton. He received an LL. B. 
degree from the George 
Washington University in 
1917 and was thereafter ad- 
mitted to practice law in the 
State of Utah. 

He entered the Second Offi- 
cers Training Camp at Fort 
Myer, Virginia, where he was 
commissioned a first lieuten- 
ant of infantry. In 1919 he 
was appointed private secre- 
tary to Senator Reed Smoot 
of Utah and clerk of the Sen- 
ate Public Lands Committee. 
In June, 1921, he received an 
appointment as a special at- 
torney in the Solicitor’s 
Office, Bureau of Internal 
Revenue, and was made an 
assistant solicitor in March, 
1923, which position he held at the time of appointment to 
the Board of Tax Appeals. 





. LOGAN MORRIS 


R. LOVE was born in Washington County, Texas, 

June 20, 1859. His father was a Presbyterian minis- 

ter, who died when the subject of this sketch was 
less than ten years of age. By reason of meagre school 
facilities, and the further handicap of poverty, Mr. Love 
never attended a school other 
than the little one-teacher 
school of his boyhood days. 
Notwithstanding such disad- 
vantages, by hard work, he 
acquired an education equiva- 
lent to that prescribed by a 
college curriculum. 

At the age of twenty, Mr. 
Love began teaching school, 
which vocation he followed 
for seventeen years. At the 
age of thirty-seven, he quit 
school work, and began the 
practice of law, having com- 
pleted the prescribed law 
course by private study at 
home. He, at once, formed a 
law partnership with John N. 
Garner, who is now the dis- 
tinguished Congressman from 
the 15th Texas District. Mr. 
Love and Congressman Gar- 
ner, have been intimate and 
close personal friends for thirty years, and it was due the 
confidence reposed in Mr. Garner’s recommendation of Mr. 
Love to the Administration that he received the appoint- 
ment to the Board of Tax Appeals at the hands of the 
President. 

Mr. Love has never sought political preferment, though 
he has been an active Democrat at all times. The only 
offices of any importance heretoforse held by him have been 
that of mayor of his home city, Uvalde, Texas, for eight 
years, and county judge of Uvalde County, for two years. 

His family consists of his wife and two married daughters. 





WILLIAM D. LOVE 


Deductions for Worthless Securities 

The general rule established for the years 1922 and 1923 
that no deductions might be claimed with respect to so- 
called “paper marks” issued by the German Reichsbank until 
the marks were sold or otherwise disposed of, except by 
gift, does not apply to the year 1924. Taxpayers holding 
such securities will be allowed deductions in their returns 
for the year 1924 equivalent to the amount invested which 
will not be recovered when the obligations are redeemed. 


I. T. 2154. IV-15-2113. 
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1 Additions to Leased Property Required 
Two by Leases Held Capital Improvements 
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and 


Remedies of Defrauded Creditors 


An Authoritative Guide on Financial 
Statements 


By ARTHUR E. FIXEL 
of the Detroit Bar 


A book combining practical suggestions and 
legal rules. 

258 pages of text matter, legal references, actual 
cases, and forms. 

The book is a ready reference for the busy 
Banker, Creditman, Lawyer and Executive. It 
answers the questions which arise in connection 
with financial statements. 

It gives a discussion of,— 

The Essentials of an effective financial statement. 

Financial Statement Forms in use by leading 
financial, mercantile, and industrial institutions and 
associations, with discussions of each form. 

False Financial Statements as a species of fraud. 

False Financial Statement Cases in Bankruptcy 
Proceedings—reclaiming goods—barring bankrupt’s 
discharge—blocking composition offers—reserving 
civil suit for damages for fraud. 

Criminal Statutes, state and federal, which pro- 
vide punishment for a debtor who defrauds by 
means of a false financial statement. 


1 Volume, 319 Pages. Price $5.00 
Mail Coupon NOW. 
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Munson Building, 
New York, N. Y. 
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Clause in Bankruptcy,” Friend v. Tal- 
cott and related cases. 
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ments,” “Suggestions for the Improve- 
ment of the Bankruptcy System.” 


October: “ Conspiracies to Defraud Cred- 
itors,’ “Right of Set-Off in Bank- 
ruptcy.” 


November: “Contempt in Bankruptcy 
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—What are They Worth in the Event 
of Bankruptcy?” 


December: “An Accountant’s Viewpoint 

of the Bankruptcy Situation,” ‘‘The 
Prevention and Detection of Fraudu- 
lent Failures.” 
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a| | Washington Tax Briefs | 


WHETHER repeal of the publicity 
features of the Revenue Act of 
1924 should be strongly pressed at the 
coming session of Congress is a moot 
question among those who view Sec- 
tion 257 as objectionable. 

There is a feeling that unless strong 
opposition is made friends of the meas- 
ure will try to extend publicity further 
in tax matters. Such a policy, on the 
other hand, is deprecated by those 
whose chief concern is tax reduction, 
for fear that if the issue of publicity of 
tax returns is launched it has possibili- 
ties of becoming the main feature of 
interest to the public and the primary 
bone of contention in Congress, and 
might thus easily result in all proposals 
for further reduction of the higher sur- 
taxes going awry. 





The developments from the investi- 
gations of the Couzens Committee are 
reported to indicate that though the 
findings will lead to constructive crit- 
icisms, some disquieting disclosures 
may be made, especially with reference 
to amortization allowances and deple- 
tion of oil and gas resources. 


The New York Journal of Commerce 
says that President Coolidge is prepar- 
ing to offer the country its choice be- 
tween tax reduction and tariff revision 
at the next session of Congress, but 
that the Administration itself prefers 
revision downward of income taxes 
with the tariff unchanged, and is sound- 
ing out public opinion on its policy. 





The Administration, apparently, has 
abandoned the idea that there can be a 
“Mellon tax plan” enacted into law. 
The contributions of the Treasury De- 
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partment appear likely to be incorpo- 
rated into a bill drafted by Congress- 
man William R. Green, chairman of 
the Ways and Means Committee. Mr. 
Green, in company with Professor T. 
S. Adams, former tax adviser to the 
Treasury Department, will spend four 
or five months abroad studying Euro- 
pean tax systems for suggestions 
toward revision of the income tax laws. 

According to an interview published 
in the Washington Times, Mr. Green 
is especially interested in why it is that 
the British Government can collect 
heavy taxes from its subjects with so 
much less controversy than arises be- 
tween the United States and its*tax- 
payers. 


“*The taxpayer in England seems to 
have less difficulty in making his re- 
turns and little controversy with the 
Government over the amount of the 
tax,’ said Green. ‘Part of this may be 
due to the fact that the English are able 
to give their revenue agents greater 
authority in the way of adjusting con- 
troverted tax matters than we can, but 
I am in hopes that something may be 
learned which will aid in removing the 
complexities and controversies which 
arise under our present law.’ ” 

With reference to the long delays in 
final audits, Mr. Green said: 


“*We should get this work brought 
up to date. When settlements are once 
made with the taxpayer by the Treas- 
ury Department they should be final in 
the absence of fraud or such conceal- 
ment as evinces a fraudulent intent. 
Business men ought not to be harassed 
by being called upon to make a further 
return after several years have expired, 
when they are not able to produce the 
necessary evidence, and their accounts 
have been lost or destroyed.’ ” 
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The meeting of the Bankers’ Club of 
Richmond, Virginia, on March 17 dis- 
closed that Senator Carter Glass, for- 
mer Secretary of the Treasury, and 
Secretary Mellon are in substantial 
accord on the desirability of surtax 
reduction. This has been interpreted as 
presaging a better spirit of co-operation 
by the two parties in Congress in deal- 
ing with tax issues at the next session. 


Income Tax Receipts for March 
Closely Estimated 


NCOME tax collections during 

March, according to the Treasury 
Department's report, totaled $438,726,- 
000, which is slightly over 1 per cent 
more than the Treasury estimate. Offi- 
cials claim that this was the closest 
estimate ever made by the Treasury 
Department. There was no basis for 
anticipating the payment of $2,750,000 
by the Ford minority stockholders 
under protest, and hence this amount 
was eliminated in comparing the actual 
returns with the Treasury estimate. 


For the nine months ended April 1, 
receipts from the income tax were 
$1,299,850,042.59, as compared with 
$1,408,039,742.37 for the same period 
of the previous fiscal year. 

Treasury ordinary receipts in March 
were $600,737,917, against $646,388.625 
in March, 1924; for the fiscal year to 
date they were $2,815,680,729, against 
$3,005,750,021 for the corresponding 
period of the fiscal year 1924. Ordinary 
expenditures in March, 1925, were 
284,943,756, against $272,103,332 in 
March, 1924; for the fiscal year to date 
$2,241,756,224, against $2,206,238,305 for 
the corresponding period of the last 
fiscal year. 
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“T regard Shepard’s Federal Citations as practically indispensable.” 
—Julius M. Mayer, U.S. Circuit Court of Appeals. 


Shepard’s Federal 
Citations 


Citations to Federal Cases as cited in Decisions of the Commissioner 


of Patents, Federal Cases, Federal Reporter and United States 
Supreme Court Reports. 





2. Citations to all cases in the Federal Reporter as cited in Decisions of 


the Commissioner of Patents, Federal Reporter and United States 
Supreme Court Reports. 


3. Each citation is analyzed so as to indicate the specific relation’of such 
citation to the cited case, including affirmances, reversals and dismis- 
sals by the higher Federal Courts. 


4, Citations to all United States and Foreign Patents as cited in the 
Decisions of the Commissioner of Patents, Federal Cases, Federal 
Reporter and United States Supreme Court Reports. 


5. Citations to Decisions of the Commissioner of Patents as cited in all 
subsequent decisions of the patent office. 


6. Citations to General Orders in Bankruptcy as they appear in the 
Federal Reporter. 





SHEPARD’S FEDERAL CITATIONS 
Quarterly Cumulative Supplements, per year . 






— The Frank Shepard Company —— 


1900 
Publishers of 


SHEPARD’S CITATIONS 


76-88 Lafayette Street NEW YORK, N. Y. 






When writing to advertisers please mention THE NATIONAL INCOME TAX MAGAZINE 


125 


pete! 


May, 1925 


THE NATIONAL INCOME TAX MAGAZINE 209 





ACCOUNTANTS ENGAGED IN 


FEDERAL TAX PRACTICE 








ILLINOIS 
CHICAGO 


FRANK T. CASPERS & C€0., Inc. 


Accountants, Auditors, Appraisers 


Specializing in Federal Income, Inheritance 
and Estate Tax Practice 


ILLINOIS 


CHICAGO 


Harry Harper & Company 


INCOME TAX 
SPECIALISTS 


OHIO 


CLEVELAND 


Edward Biele & Co. 


Practice confined to Federal Income 
and Profits Taxes 


751 Marquette Building 
Telephone Dearborn 1877 
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Zopher L. Jensen & Co. 


Certified Public Accountants 
Inoome Tax Advisers 


Members of American Society of Cerlified 
Public Accountants 
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William Castenholz & Co. 


Telephone Dearborn 4484 
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Certified Public Accountants 
Income T ax Advisers 
79 W. Monroe Street 
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ne Certified Public Accountant 
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Kansas Joins States Abolishing Tax- 
Exempt Municipal Bond Issues 


LAW has been enacted by the Kansas legis- 
lature specifically exempting from the tax 
levied on municipal bonds any bonds issued prior 
to March 1, 1925. The tax on municipals, which is 
at the rate of one-fourth of one per cent, is collectible 
on Kansas municipal bonds owned outside of the 
state, as well as in the state. Accordingly, all 
municipal bonds issued after March 1, 1925, are 
exempt from Federal income taxes, but are subject 
to the Kansas personal property tax of one-fourth 
of one per cent. 
Mortgages on Kansas real estate are also subject 
to a primary personal property tax. When each 
mortgage is recorded, a registration fee of 25 cents 


per $100 must be paid, which exempts the mortgage 
from further personal property taxes. All corpo- 
ration and foreign bonds must likewise pay this 
personal property tax. 

Thus Kansas joins the ranks of those states who 
grant no special privileges to their own securities. 
Bonds of these states, therefore, can be rated en- 
tirely on their merits without the artificial market 
value in any certain locality created by the tax- 
exempt feature. There are about 16 states at pres- 
ent taxing their own municipals, against 32 which 
exempt their own securities. 


Fertilizer and the ingredients thereof have been held by 
the Solicitor of Internal Revenue to be articles contributing 
to the prosecution of the war, and manufacturers thereof are 
entitled to amortization allowance as provided by Section 
214 (a) (9) of the Revenue Act of 1918. S. M. 3140. 
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, \HE up-to-date industry uses Globe-Wernicke Visi- 
ble Equipment in keeping its payroll under perfect 
control and in having Income Tax Data for 

Government Reports, instantly available. 


The following features incorporated in the Standard 
Globe-Wernicke Payroll Record Card enables you to 
keep your records posted right up to the minute, and to 
see at a glance the earnings of each individual employee 
for any pay period. 


1. Printed on two sides—space for thirteen 
weeks on each side of card—one card good 
for one-half year. 

2. Cumulated earnings shown in right hand 
column, simply making report of employee’s 
incomes required by law. 

3. Record can be used for plants operating 
under piece work or time work or both. 

4. Record indexed alphabetically by employee’s 
name. 


Our booklet “Positive Control Over Important Data,” 
shows how our Visible Equipment can be profitably 





The Globe-Wernicke Co. 
Dept. I.T.108 Cincinnati, Ohio. 
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Please send your booklet “Positive Control Over ! 
Important Data’—Small records effectively picturized. ; 
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